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Department of Labour 


In exercise of tho powers conferred by clause ( d ) of sub -section 
( 1 ) of section 10 of the Industrial Disputes Act, 1947 , the Government 
of Goa by its Order No. 28 /12/ 90 -LAB dated 10th April, 1990 has 
relerred the following issue for adjudication by this Tribunal. 


order 


No. 28 / 12 / 90 -LAB 


" Whether the action of the Management of M /s Souza & 
Sons , Margao , in terminating the services of Shri Minguel 
Colaco, Baker , w . e. f : 1-9-1985 is legal and justified ? 


If not, to what relief the workınan is entitled ?" 


The following Award given by the Industrial Tribunat: Goat, 
Dantan and Diu is hereby published as required under the 
provisions of Section 17 of the Industrial Disputes Act, 1947 
(Central Act XIV of 1947 ). 


2. On receipt of this reference a case at No. IT /15 /90 was 
registered and notices were served both the parties, in response to 
which they appeared and submitted their pleadings. 


By order and in the name of the Governor of Goa . 


V : G : Manerkar. Under Secretary Labour). 


Punaji. 7th October, 1992. 


IN THE INDUSTRIAL TRIBUNAL 


GOVERNMENT OF GOA 


AT PANAJI 

ANAJI 
( Before Shri M. A. Dhavale, Hon ble Presiding Officer ) 


3. Party 1- Shri Minguel Colaso (hereinafter called as the 
" Workman ) was employed by Party Il-M /s : Souza and Sons, 
(hereinaftercalled as the Employer ) in his Bakery and Confectionery 
Shop situated at Old Market, Margao . Goa The workman was. 
serving with the employer since 1968. However, his services were 
orally terminated w . e . f. 1-9-85 without any reason and without 
paying his legal dues. Hence , the work man contends that his 
termination is illegal and unjustified . Being agrieved by the said 
order of termination the workman approached the Goa Trade & 
CommercialWorkers Union to raise a dispute before the employer 
and the said union by its letter dated 19-8-1987 requested the 
employer to reinstate the workenan with full back wages & others 
incidental reliefs . However. 110 action was taken by the employer 
and hence the Union took up the matter before the Asst. Labour 
Commissioner, Margao . However, the workman states that he is 
unaware of the outcome of the said dispute. Hence, he raised 
another dispute on 17-9-89 which was admitted in conciliation . The 
Conciliation Officer sent a notice to the Employer on 9-11-89 and 
directed him to appear but the employer instead of attending the 
conciliation proceedings sent a letter dated 15-11-89 in which he 
denied all the allcgations relating to the illegal termination and 
instead contended that the services were abandoned by the workman 
on his own . As there was no settlement, a failure report was 
submillel on 23 :1-90 in response to which the Government was 
pleased to make the above relerred reference . Hence , it has been 
prayed that the order of workman s terinination be held as illegal and 
linjustified and that he should be granted reinstatement with other 
incidental reliefs, 


: 


Ref. No.IT/15/90 


ShriMinguel Colaso 


-Workman /Party 1 


M / s Souza and Sons 


Employer /Party II 


Workman represented by Shri S. V. Cuncolienkar. 


Employer represented by Adv . B. G. Kamat. 


Party, !1-M /s Souza & Sons by its Written Statement at Exb . 
resisted the workman s claim contending entirely as follows : 


Panaji : Daled : 24-9-92 


17 
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fi is denied that the workman was serving as Pastry man and 
Post : he was working as bakery man cum delivery man in the 
employer s establishment. On or about 15th August, 1985 the 
work man gave 15 days notice ofhis intention to retire from service 
Wit. 1-9-85 since he wanted to start his own business. Hence , the 
employer iecruited one more person by name Nevis to replace the 
présehtworkman from 1-9-85 and directed the workman tointroduce 
Wr. Nevis to the employer s customers alleast for 3 days from 1st 
10.3rd of September , 1985 The workman attended the said work only 
un ist September 1985 and thereafter he did not turn up atall. Hence , 
It has been denied that the workman s services were terminated and 
the said termination is illegaland unjistified . It hasbeen contended 
that Goa Trade & Commercial Workers? Union gave up the workman s 
cause when the said Union realised the nature of termination of 
nices bang one off voluntary retirement on the part of the 
workman . It has been further contended that when the workman leti 
the services he had put in 17 years of service and he owed to the 
emplovera sumofRs. 4,500 /- which was retained by him from daily 
sales of bakery products. Hence, it has been prayed that the 
workman is not entitled to relief whatsoever. 


still theorder of retrenchment would be bad in law . To support bis 
submission in this behalf , he has placed reliance of two rulings of 
our High Court to which a referencewill have tobemade in briet. In 
the case of Raiz Ahmed and Munir IsmailMohammed of Boinbay 
and another reported in 1980 CLI- 679. it has been observed that 
even if the story of voluntary abandonnent of service by the 
workman put by the employer is accepted -still it was incumbeni 
upon the employer to hold an enquiry -before treating the service 
as terminated on this ground. In the absence of such an enquiry 
by the employer the termination of service cannot be held legal 
and valid . 


4. The workman thereafter filed a rejoinder (Exb . 4 ) wherein he 
controverted the employer s contention raised in his Written Statement 
and reiteraled his claim made in the Statement of Claim . 


5. On these pleadings I framed the following issues at Exb : 5 . 


-6 . To the same effect, there ire the observations in the case of 
Gaurishankar Vishwakarma v/s Ligle Spring Industries Pvt. Lic .and 
Ors : ( 38.B bay H..C . ). Wherein is has been observed that it is now 
well settled that even a case of abandonment of service . the employer 
andjenotice to the workinan calling upon hin 10 resume duty 

to hold an inquiry before terminating his services on that 
ground . However, at the outset,it will have to be stated that the ratio 
in the above referred two rulings could have helped Shri Cuncolienkar 
if it were proved that the workmanhad abandoned his services. Now .. 
the burden of proving illegal retrenchment is obviously upon the 
workman and hence I now proceed to consider the workman s ow ? 
evidence at Exb . 7. His evidence discloses that he was serving as 
pastryman and his monthly salary was R $ 450 /-. He has stated 
thathis services were verbally terminated w.e : f. 1-9-85 withoutany 
reason . He has further stated that he was not paid anything at the 
time oftermination and hence he approached theunion and the union 
took up thematter to the Employerby aletler at Exb . 8. In his cross 
examination ,hehas initially admitted that he was servingas Bakerman 
and also a deliveryman . However, in the next breath ,he has denied 
to have worked as delivery inan . He has denied that by about 
15-8-85 , he intimated the employer that he would be starting his 
own business and would not come for duty from 1-9-85 , However 
he has admilied thai, at Sanvordem he usest 10 work with some 
bakers , but he had denied the suggestion that he had started his own 
bakery at Sanvordem : However, he has admitted that he laid it 
foundation of bakery which is lying down. Finally , he has denied 
the suggestion that he closed the business as he had incurred 
losses . This is the only evidence that has been led by the 
workman in proof of his allegation. 


1. Dees Party No. I/Workman prove thathe was illegally retrenched 
from services by Party No. Il and thathe did not voluntarily.l etire ? 


2. If yes, does he prove that the order of retrenchment is notlegal 
and justified ? 


3. Il yes , is he entitled to any reliet ? 


4.What award or order ? 


Thus , my findings on the above issues are as follows for the 
reasons stated below : 


1. In the negative 


2. No 


3. Party No. 1 is not entitled to any relief 


4. As per final order below 


7. Now , it has been rightly pointed out by Shri B.G.Kamat that 
the workmun was really aggrieved , not by <lis -continuince of his 
service , but hy noir payment of his legal Ques, I find that there is 
substantial force in the argument of Shri Kamal. In his cross 
examination ,the workman has given a candid admission bysaving 
" It is truel approached the union for blaming gratuity . Since it was 
not paid , I approached Labour Commissioner." Now , whatever has 
been admitted by the workman is substantially borne out by the 
documentary evidence in the R & P of Conciliation Proceedings . 
there is the workman s letter marked al Annexure A . It is clated 
17-7-89 in which the workman has made the following complaint: 


REASONS 


" Also the Respondent has 1101 paid the gratuity , 101ice pay 
and other compensation to the Applicant." 


His prayers in the last column of this.teller is thus : 


In order to substantiate his claims , the Workmani has examined 
himself al Exb.7 and he has also led evidence of Shr B.B. Naik who 
in serving as Dy. Labour Coinnissjoner at Margao . Hehas produced 
de Conciliation Proceedings. The lemployer has examined himself 
itt Exh : 12 and he has also led the evidence of two more witnesses 
nainety ( 1) Shri Pedrin D Costa ( Exb.13 ) and ( 2 ) Shri K. D. Naik 

Ex0.6 ). Now.the only question thät arises for determination in this 
reference is whether the workinan was illegally getrenched from 
services by the Employeras alleged by him or whether he voluntarily 
resigned as contended by the Employer. Now ,it is a common ground 
ihat the workman was serving with the Employer since 1968 and his 
services were discontinued from 1-9 : 1985 . li is also a common 
ground that the Employer did not allege anymisconduct on the part 
of the Workman and hence no inquiry was held norprovision of Sec 
25F were complied with . Now , in as much as it is the workman s 
allegation that he was illegally retrenched . it has been urged by Shri 
Cunkcolienkarthat even in the workman had abandoned his services , 


.. 


is 


“ So , now the applicantpray you to recover iny amount from 
the respondent aller calculating the same as per the Labour Act " 

Thus , on reading the aforesaid letter addressed to the Assistant 
Labour Commissioner abundantly clear that the work was 

non payment of his legal ducs and hence he 
made a complaint to the Dy. Labour Commissioner and soughthis 
intervention for making payment of his lcgaldues. In this leller. 
there is not even a slightest relerence that he should be reinstalledin 
service. Now , Exb . 8 is a leller sent by Goa Trade & Commercial 


really aggrieved bythe 
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Worker s Union to the Employer. It is dated 19-8-87. Relying on 
this letter, it has been rightly pointed out by Shri B. G. Kamat that 
aficr the workman s services were dis - continued from 1-9-85, he 
kept silence for about 2 years i. e . till the above referred letter was 
seni on 19-8-87 . If at all the workman s services were illegally 
terminated and if he were jobless , then certainly he could have raised 
a dispute much earlier than 19-8-87 . This inaction on the part of 
the workman supports the employer s contention that, since the 
workman wanted to start his own business, he voluntarily resigned , 
Thus in the above referred circumstances read in conjunction with 
the evidence of the workman , it is obvious that the workman has 
Ailed to prove that he was illegally retrenched by the employer. 


12. Shri Cuncolicnkar has also made a grievance that the Employer 
should notbe allowed to set up a new case of resignation , in asmuch 
as in the Conciliation Proceedings before the Dy. Labour 
Cominissioner, the toployer had tiden a stand that the workman 
had abandoned his services . However, it will have to be remembered 
that the proceedings before the Labour Commissioner are of an 
administrative nature, and they are notjudicialproceedings . Hence. 
partics cannot be bound by whatever statement they had taken in the 
conciliation proceedings . Besides, it seems that the Employer had 
loosely used the word abandonedin place of resignation orrelirement. 
I, therefore , reject the sibmission madeby Shri Cuncolienkarin this 
behalf. 


13. Thus , after having anxiously weighed the oral and this 
documentary evidence led hy the parties, Ihave cometo an irresistible 
conclusion that this is a case where workman had voluntarily 
resigned from services ,and hence it cannot be said that his services 
were illegally terminated by the Employer - Co ., without following 
the legal procedure laid down in the I. D. ALI , I, incretore , answer 
the issues accordingly and pass the following order : 


ORDER 


8. As against this evidence, the employer in his evidence at Exh . 
12 has stated that in the middle of August 1985 , the workman told 
him that he did notwant to continue his services. He stated that from 
the neximonth , he would not be coming. This he told in the presence 
of the winess Shri Pedrin . Over and above, he said that the workman 
went to the other side of the road and informed him that he would 
nolbecoming and asked himi.e. " Employer“ whether , he understood 
what he wils saying. He has further stated that since the workman 
left the services, he had to engage another workman by name Shri 
Nevis . Finally , he has stated that he had requested the work man lo 
introduce the new man to his customers for about 3 days. However , 
the workman did not respond to the employer s request. Hehas also 
stated that when the workman left , he was owing Rs . 4.500 /- to him 
which were the sale proceeds which he had collected from his 
customers . However, the workman did not settle the account. In his 
cross cxamination , it has been brought on record that the workman 
did not give any resignation in writing but he orally told him . Since 
he had resigned , there was no question of calling him back by the 
employer. 


1. li is lereby declared that party - 1 (Shri Minguel Colaco ) 
voluntarily resigned from services w.e.f. 1-9-85 and hence he is not 
entitled to any reliel whatsoever , 


2. No Order as to cosi 


3. Governinent he informied of this award . 


Sd / 
( M. A. DHAVALE ) 

Presiding Officer 
Industrial Tribunal 


9. Now . Whatever has been staled by the employer finds 
corroboration in the evidence of ShriPedrin D Costa (exb . 13 ) Hehas 
also stated thathe was presentwhen the work man cameand told him 
the cmployer that he would be leaving his services from the first date 
vif the nextmonth . Accordingly. he did not resume after 1-9-85. He 
also stated that the workman went to the other side of the road and 
again repeated thathe would not be coming from September. In his 
cross examination , he has denied the suggestion that he was not 
serving with partý 2 since last 30 years There is absolutely nothing 
10% dis- believe this witness on a material point. . 


order 


No. 28 / 2 /87 - ILD 


The following Award given hy ihe Industrial Tribunal. 
Goa , Daman and Diu is hereby published as required under the 
provisions of Section 17 of the Industrial Disputes Act, 1947 
(Central Act XIV of 1947) . 


By order and in the name of the Governor of Goa. 


10. The last witness examined by the Employer is Shri K. D. 
Naik . In his evidence, hehas stated thatlin the month of August 1985 , 
this workinan approached him and requested him to stand surety for 
The dues which he was owing to the Employer. He also stated that 
the workman told him that he was leaving the services by 1-9-85 . 
Lastly , he has stated that when he asked the workman as to why he 
was leaving the services, he told him that he was starting his own 
hakery . In his cross examination he has denied the suggestion that 
he has concocted a false story . Thus , the evidence of this witness 
further leads support to the employer s contention that the workman . 
had voluntarily resigned . 


V. G. Munerkur . Under Secretary (Labour ). 
Panaji , 10th June, 1992. 


IN THE INDUSTRIAL TRIBUNAL . 


GOVERNMENT OF GOA 


AT PANAJI 


( Before Shri M. A. Dhavale , Hon ble Presiding Officer ) 


Ref . NO , IT /11/87 


11. Now , jlis no doubt true that there is no resignation in writing. 
Shri Cuncolienkar has relied upon the qulings reported in 1991 LIJE 
2444 (Cal. D. B.). In this case , it has been observed that in the 
appropriate case, an employer may be permitted to resign from 
services orally . However, it is always safe and desirable to get set 
the decision of resignation expressed and recorded in writing, more 
so when the employer is fairly educaled and is capable ofexpressing 
his desire in writing. However, in the present case the parties did 
not appear to be well educated and hence there is no resignation in 
writing, That circumstance would not dislodge the employer s 
contention that the workman who is not well educated orally 
intimaled his desire of resignation since he wanted to start his own 
business . 


Shri Vijayan E.G. & 
Shri Suresh H. B. 


- Workman / Parly 1 : 


V / S : 


M /s Electro Engineering 
Enterprises 


- Employer/ Party II 


1 
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Workmen represented by Shri Subhas Naik . 


Employer represented by Adv . M. S. Bandodkar. 


verified at Exb.24 . I have anxiously gone through the termsand have 
found that the seillement is certainly in the interest of the workmen . 
In view of this state of affairs, I accept the submission made by the 
learned representatives of both the parties and pass the following 
consent award . 


Panaji: dated 21-4-1992 . 


AWARD 


ORDER 


In exercise of the powers conferred by clause ( d ) of Sub . 
Section ( 1 ) of Section 10 of the Industrial Disputes Act, 1947 . 
the Lieutenant Governor of Goa , Daman and Diu , by his order No. 
28 /2 /87 - ILD dated 26th March . 1987 has referred the following 
issue lor adjudication by this Tribunal : 


1.11 is agreed between both ihe parties that the Party 11. shall 
pay a sum of Rs: 5000 /- (Rupees live thousand only ) 10 cach 
workman , namely , Shri Vijeyan E.G.and Shri Suresh E. B. in full 
and final settlement of all claims arising out of their 
employinent including their claims for reinstatement. 


"Whether the action of Management of M /s Electro 
Engineering Enterprises ; Zuarinagar-Goa , in terminating the 
services of S / Shri Vijayan E. G. and Suresh H. B. both 
Electricians with effect from 20.9.1984 is legal and justified ? 


3. Since the workmen are not in station , it is agreed between 
both the parties that party.No. Il shall issue a cheque in the name 
of each workman forRs. 5000/- each and inclnion shall issue receipt 
to Party No. Il on behalt of workinen . 


If not, to what relief the workmen are entitled to). ?? " 


4. The Party No. I acknowledges the receipt of two chcques of 
Syndicate Bank , Margao , Nos. 847536 and 847537 for Rs. 5000 / 
each favouring Shri Vijayan E. G. anu Shri Suresh E.B.respectively . 


2. On receiptofthis refence . a case at IT / 11 /87 was registered and 
notices were is: ucd upon both the parties, in response to which they 
appeared and stimitled their pleadings. 


No order as to costs . 


Inform the Government accordingly , about the passing site 
award . 


Sd . 
( M. A. DHAVALE ) 
Presiding Officer 
Labourt Court 


3. luis the casu uf Party 1 -Workman nainely S / Shri Vijayan E. G. 
and Suresh H. B. (hereinafter called as the Workmen ); that they 
were serving with Party 11- M /s Electro Engineering Enterprises, 
( hereinafter called as the Employer ) . However, their services were 
abruptly terminated by the employer on 20-9-1984 without assigning 
any reasons. Prior to the daie of termination , Shri Vijayan was 
serving for about 6 years while Shri Suresh had put in 2 years of 
service . Thus , before the order olierinination , both the workmen had 
put in more than 240 days of service. It has been averred that the 
employer could not have terminated the workmen s services without 
assigning any reason and without paying them their legal dues. No 
enquiry was held against thein and on that ground also , the order of 
termination is bad in law . Hence , they have claimed that they should 
be reinstated in service with full back wages , and continuity of 
service and other incidental reliefs . 


Order 


No. 28 /52 /89 -LAB 


The following Award given by the Industrial Tribunal, ( ou . 
Daman and Diu is hereby published as required under the 
provisions of Section 17 of the Industrial Disputés Act. 1947 
( Central Act XIV o 1947 ) . 


By order and in the name of the Governor of Goa . 


V. G. Manerkar ;. Under Secretary ( Labour). 


t . Party II by its Written Stalement at Exb . 3 resisted the 
Workinen s clain contending among other grounds that Shri Vijayan 
was a temporary trainee as stated in the letter of appointment dated 
6th Feb. 1984 and he was paid a stipend of Rs. 510 /- per month . 
However , the employer was not saitisfied with his work and hence 
his services were terminated in terms of the letter of appointment. 
As far as the other workman by name Suresh is concerned , he was 
appointed as a temporary clectrician by a letter dated 31st March , 
1984 for a period of 5 % 2 months . He was being paid a salary of 
Rs. 510 /- per month . Alier the period of5/2 months was over, his 
services were terminated as per one of the clause in the 
appointmentletter. thus, his services were terminated in termsof the 
letter of appointinent and hence , it has been contended thathe could 
not raise any industrial dispule . Party 11 has also controverted the 
other averments made by the workmen in their statement of claim 
and has finally prayed that the reference be rejected . 


Panaji , TOth June, 1992 . 


IN THE INDUSTRIAL TRIBUNAL 


GOVERNMENT OF GOA 


AT : PANAJI 


(Before Shri M. A. Dhavale , Hon ble Presiding Officer ) 


Ref . No. IT /78 /89 


5. Thereafter, the workman filed a rejoinder at Exb.4 and my 
learned predecessor Shri S. V.Nevagi framed the necessary issues at 
Exb.s. Thereafter the case was posted forhearing On behalf of Party 
1. Oral as well as docuinentary evidence was led and thereafier the 
matter was posted for employer s evidence . However, since it was 
represented to the Tribunal that there was every possibility of a 
settlement, the case was adjourned from timeto time, and finally the 
learned representatives of both the parties submitted before the 
Tribunal that the dispute has been settled and accordingly they have 
filed the terms of settlement which have been duly recorded and 


Shri Anthony Dias 


Workman /Party 1 


V / s 


M /s Goa Shipyard Ltd. 


Employer /Parly II 


1:54 RASK 
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Workman represented by Shri Subhas Naik . 


Employer represented by Adv. P. J. Kamat . 


Panaji, Dated 23 :4-1992 , 


Employer accepted the findings of the Inquiry Officer and ultimately 
terminated the services of the present workman and Ramdas Borkar 
wie.f. 16-2-1984 . It has been averred that the findings recorded by 
the 1 : O. are false and perverse and hence the order of termination 
passed on the said findings is not legally tenable. It is by way of 
victimisation for their trade union activities: Hence, the workman 
has prayed that the order of termination should be set aside and he 
should be reinstated in service with full back wages and other 
incidental reliefs . 


AWARD 


In exercise of the powers conferred by clause ( d ) of Sub . Section 
( 1) of Section 10 of the IndustrialDisputesAct, 1947, the Government 
of Goa , by its order No. 28 /52/89.LAB dated 26th September, 1989 
has reſerred the following issue for adjudication by this Tribunal: 


" Whether the action oflhe management of M /s Goa Shipyard 
Limited. Vasco - da -Gama, in terminating the services of Shri 
Anthony Dias, Fitter, with effect from 16th Feb., 1984 is legal 
and justified. 


5. Party Il-M /s . Goa Shipyard Lid ., Employer by its written 
statement at Exb . 3 resisted the workman s claim practically on all 
grounds which have been elaborately detailed in 47 paragraphs of 
its Written Statement at Exb . 3 since the dispute raised by the 
workman has been ultimately sculed , I do not think that I should 
reproduce all the contentions taken up by the Employer. Instead , 
it ismore than enough to state in brief, that the employer has tried 
to justify the order of termination which has been passed against the 
present workman on several grounds , 


Iſ 1101, 10 what relief ihe worknian is entitled ?" 


2. On receipt of this reference a case at No. IT /78 /89 was 
registered and notives were issued 10 both the Parties, in response 
to which they appeared and submitted their pleadings . 


G 


6. Party 1-Workman also filed a rejoinder ( Exb . 4 ) wherein he 
controverted all the contentions taken up by the employer and 
reiterated his claim made in Exb . 2 . 


3.Party I- Shri Anthony Dias . (hereinafter called as the Workman ) , 
has filed his statementof claim ( Exb.2 ) wherein he has averred thus; 


7. On these pleadings.iny learned predecessor (Shri S. V. Nevagi) 
framed the necessary issues at Exb . 5 and there -after the matter was 
posted for final hearing . During inc course of hearing, the employer 
produced the enquiry papers and thereafter the case was posted for 
recording oral evidence. However, on 21-44-1992 Shri Subhas Naik 
and Shri P.J. Kamal, the learned representatives of both the parties 
submitted before this Tribunalthat the dispute belween the parties 
has been resolved by settlementand accordingly they have filed the 
terms of settlement at Exb.I and have submitted that in view of this 
settlement a consent award be passed in this case . I have gone 
through the terms of settlement and I have found that the same is 
certainly in the interest of the workman . Hence , I accept the 
submission made by the Icarned representatives of both the parties 
in their application at Exb . 8 and proceed to pass a consent award 
in terins of Exb . I. 


ORDER 


Terms of settlement: 


4. Party II -M /s Goa Shipyard Limited, (hereinafter called as the 
" Employer ) is a Government of India undertaking situated at Vasco 
-Ja -Gama,Goa , li bas employed approximately 3,000 workmen and 

itinanufactures barges , trawlers, Navy Ships and Vessels as well as 
other Ships . It also undertakes repairs and maintainance work of 
Ships and Steamers. Shri Anthony Dias-Workman first employed as 
a Filter in a semi-skilled low grade on 10-2-1976 . After six months 
he was confirmed . [13 due course , he was promoted to semiskilled 
high grade w.e.l.1-12-1980 and to the post of Marine Fitter skilled 
High Grade w.e.f. 1983. In the year 1978 or so , the workmen of 
Party II formed an Union known as Shipyard Employees Union , The 
present workman was one ofthemembers of the said Union . He was 
also amemberof the Executive Committee . Shri S.R.Kulkarni from 
Bombay is the leader of the said Union . However, on or about 
16-3-1982, the workman resigned from the said Union and he also 
resigned the postof a member of Executive Committee since he was 
not very much happy with the functioning of the Union . Along with 
the workman , many other members resigned . However , thereafter 
the relations between Shipyard Employees Union and the Shipyard 
Workers Union became strained . The Goa Shipyard Workers 
Union hy forming a new Union . had exercised their constitutional 
righi lo form a trade union and highlighted the failure on the partof 
the Shipyard Employees Union as well as the said union did not 
submit the accounts to the members of the Union . On or about 
26-2-1983 when the present workinan was doing his job at aboui 
7-45 a.m.some of the workers led by Puti Gaonkar who was then 
General Secretary of the Shipyard Employees Union surrounded the 
present workman and started man handling him and hence took 
shelter in the nearby office and thereafter fled away . Some other 
workers were also assaulted by the said gang who were taken to the 
Hospital for treatment. In respect of this incident, a complaint was 
lodged in the Police Station in pursuance ofwhich the charge sheets 
were issued against the workman who were eventually arrested . The 
criininal case filed against Puti Gaonkar and others is still going on 
in the Criminal Court at Vasco , Three days threafter, the workman 
reported for work . However , the Company issued charge sheets to 
all the workmen who were involved in assaulting Anthony Dias, 
including Puti Gaonkar . The employer also issued charge sheet to 
the present workman and some others who were in fact the victims 
olassault. Thereafter , an enquiry was held and the presentworkman 
and one Ramdas Borkar were found guilty of misconduct. The 


a 


1. It is agreed between the partics that the workinan shall be paid 

sum of Rs. 41,426 /- (Rupees forty -one thousand four hundred 
lwenty - six only ) towards full and linal settlement of all his claims 
against the Company. 


2. It is agreed between the parties that in view of the paymeni 
of the sum in clause ( 1 ) above, the workman shall have no claim of 
whatsoever nature, including reinstatement, against the Company 
and all the claims of the workman , including those involved in the 
reference No. IT178/89, are conclusively settled . 


3. It is agreed between the parties that the amount in clause ( 1 ) 
above includes gratuity and other dues of the workman . 


4. It is agreed between the parties that the Company shall nou 
deduct advance tax from the said amount as the said amount is paid 
towards the legal dues ofthe workinan . If any claim arises as regards 
the payment of Income Tax , the same shall be dealt with by the 
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workman directly , 

6. It is agreed between the parlies that the amount in clause ( 1 ) 
ahove has been paid to the workman before 11-04-1992. 


He 


7. No order as to costs . Inform the Government accordingly. 


If not, to what relief the workmen are entitled ?" 

2. The demands made by the workmen were in regard to the grades 
of pay scales as per thedesignations and nature of the work, flat- rise 
and fitment, Variable Dearness Allowances ,House Rent Allowance , 
Fixed Dearness Allowances, travelling /Sundry Allowances ,Uniforms/ 
washing allowances/washing soaps, Leave Facilities . Overtime 
Payments , change of existing service conditions and issuance of 
letters of appointment and confirmation. 


Sd / 
( M. A. DHAVALE ). 

Presiding Officer 
Industrial Tribunal 


Order 


No. 28 / 11/ 91 - LAB 


3 : On receipt of this reference , a case at No. IT /22 /91 was 
registered and notices were issued to both the parties in response to 
which they appeared and submitted their pleadings which can he 
found at Exb . 4 , 6 , & 7. On the basis of the pleadings, I framed the 
necessary Issues at Exb . 8 and thereafler the inatter was posted for 
hearing. However, in the meantime, it was subinitted to the Tribunal 
that the discussionswere going on between the union leaders and the 
management and there was every possibility of resolving the dispute 
by a settlement. Eventually , on 17-1-92 , both the parties submitted 
a settlement deed which has been duly verified . The leamed 
representatives for both the sides submitted that in view of this 
settlement a consent award be passed . Thave gone through the terms 
and conditions of this settlement and I have found that they are 
certainly in the interest of the workinen and hence I accept the 
suggestion made by both the sides and pass the following conseni 
award . : 


The following Award given by the Industrial Tribunal, Goa , 
Duman and Diu is hereby published as required under the provisions 
of Section 17 of the Industrial Disputes Act , 1947 (Central Act XIV 
of 1947 ). 


By order and in the name of the Governor of Goa . 


V. G. Munerkar , Under Secretary (Labour ). 


Panaji, 13th February , 1992. - 


ORDER 


The Terms & conditions of the settlement 


IN THE INDUSTRIAL TRIBUNAL 


1. With effect from 1-1-92 , the workmen shall be paid daily rate 
of consolidated wage as shown in the annexure . The maximum rise 
is Rs. 10 /- per day and minimum rise is Rs. 7.50 per day . 


GOVERNMENT OF GOA 


AT PANAJI 


2. It is also agreed that the workmen shall be paid an ex - gratia 
amount for attendance put in by them during the period 1-7-90 10 
3.1 -12-91. The ex - gratia amount shallbe calculated at the rate of daily 
additional revision granted from 1-1-92 per day s attendance for the 
above period . 


(Before Shri M. A. Dhavale , Hon ,ble Presiding Officer ). 

Ref. No.IT/22/91 

T/22191 


Workmen 


Parly, I/Workmen 


3. The workmen listed au serial No. 10 to 20 , to the annexure , 
(appended to this Award ) shall vacate the accommmodation 
provided to them in the factory premises of the Principal Employer . 
on or before 31-1-92. In consideration thereof each of them shall 
be paid one time lump sum of Rs. 500 /- simultaneously . 


V / s . 


M / s Safe ( x } services , 
Contractor of M / s. Hindustan 
Ciba Geigy Lid . 


Party !I/Employer 


4. As a result of this understanding the charter of demands 
pending adjudication in reference IT / 22 /91 stands settled in full and 
the Goa Trade & Commercial Workers Union shall immediately 
withdraw the reference IT/22/ 91 as settledi pending before the 
Industrial Tribunal Goa. 


Workmen represented by Shri R. Mangueshkar . 
Employer represented by Adv. P. J. Kamal. 


5. ANNEXURE . 


Panaji ; Daled 20-1-1992 


Statement showing revision in wages W. E. F. 1-1-1992 , 


AWARD 


Sr. No. 


Name 


Revision 
granted 


Present 
Daily 
rate of 
consolided 

wages 


New Daily 

rate of 
consolidad 

wages 


In exercise of the powers conferred by clause ( d ) of Sub . Sec . ( 1) 
of Sec . 10 of the industrial Disputes Act, 1947 the Government of 
Goa , by its order No. 28-11-91-LAB dated 22-4-1991 , has referred 
the following issues for adjudication by this 1 tibunal. 


per day 


Rs. 


Rs. 


Rs. 


2 


3 


4 


.5 


whether the action of the management of M /s Safe (x ) 
services, contractor of M /s . Hindustan.Ciba Geigy Ltd. Corlim 
in refusing to concede to the following demands of the workmen 
represented by Goa Trade & Commercial Workers Union , is legal 
and justified ? 


1. Mr. Manu Naik 


23.00 


10.00 


33,00 


2. Mr, Anta Ghadi 


22.00 


10.00 


- 32.00 


3. Mr. Purushottam Sawant 21.00 


10.00 


31.00 


V. 
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IN THE INDUSTRIAL TRIBUNAL 


} 


? 


3 


4 


5 


GOVERNMENT OF GOA 


4. Mr. Yeshwant Zhalmi 


21.00 


10.00 


. 31.00 


AT PANANI 


5. Mr. Mahadeo Dhulapkar 21.00 


10.00 


31.00 


(Before Shri M. A. Dhavale , Hon ble Presiding Officer ) 


0. Mr. A. Narsayya 


21.00 


10.00 


31.00 


Ref. No. IT / 30 / 90 


7. Mr. Soda Triptayya 


21.00 


10.00 


31.00 


Shri Elvis Gomes 


-Workman / Party ! 


8. Mr. Rohidas Usgaonkar 


20.00 


10.00 


30.00 


V / 


9. Mr. Achhut Naik 


20.00 


10.00 


30.00 


M /s Penthouse builders 
Private Limited 


10. Mr. Shivappa Chimalgir 18.50 


9.00 


27.50 


-- Employer/Parly II 


I. Mr. Shaukat Ali 


18 .50 


9.00 


27.50 


Employer represented by Adv . M. S. Bandodkar 


12. Mr. Nazir Kundwadi 


18.50 


9.00 


27.50 


Panaji . Dated 22-1-1997 . 


13. Mr. Parashram Yerzari 


18.50 


9.00 


27.50 


AWARD 


U 


14. Mr. Ibrahim Yekundi 


18.50 


9.00 


27.50 


15. Mr. Mallapa 


In exercise of the powers conferred by clause (d ) of Sub . Sec . ( 1 ) 
of Section 10 of the industrial Disputes Act, the Government of 
Gua, by its order No. 28 / 36 /90 -LAB dated 25th July , 1990 , has 
referred the following issues for adjudication by this Tribunal: 


18,50 


1.00 


27,50 


16. Mrs. Palawwa Chimalgir 


13.50 


7.50 


21.00 


07 : Miss Mirajabee Yekundi 


13.50 


7.50 


21.00 


7. Whether Shri Elvis Gomes , Personnel Officer of M / s Pent 
house Builders Private Limited , Penthouse Beach Resort Colva , 
is a workman under section 2 (s ) of the Industrial Disputes Act. 
1947 (Central Act 14 of 1947 ) ? 


18. Mrs. Bibijan Nadaf 


13.50 


7.50 


21.00 


: { 9. Miss Amina 


13.50 


7.50 


21.00 . 


2. It so ,whether the action of themanagementof M /s Pent- house 
Builders Private Limited , Penthouse Beach Resort, Colva , in 
terminating the services of Shri Elvis Gomes. Personnel Officer .with 
effect from 2-1-1990 is legal and justified ? 


20. Mrs. Satyawa 


13,50 


7.50 


21.00 


6. No order as to costs . 


3. If the answer to (2 ) above is negative, lo what relief the 
workman is entitled ?" . 


7. Inform the Government accordingly about the passing of the 
Gonsent award . 


O 


Sal 
M. A. DHAVALE ) 

Presiding Officer 
Industrial Tribunal 


Order 


2. On receipt of this reference , a case at No. IT / 36 /90 was 
registered and notices were issued to both the parties. However, the 
notices seni to Party I-Workinan were returned with an postal 
endorsement that the addressee had left Colva . The notice was sent 
more than once on his address but it met with the same fate and 
ultimately even the Party 11- Employer was not aware of the 
wherсabouts of Party 1. Thercafter. Shri M. S. Bandodkar, the 
learned Advocate for Party Il submitted before this Court on this day 
thai the dispute between the parties has already been resolved and 
to supporthis submission in this behalf,he has submitted one receipt 
under the signature of the workman which shows that after receiving 
Rs. 10.248 /-as full and final settlement of his account the workman 
stated that he had no claim of whatsoever. nature including 
reinstatementorre - employment against Party 11. In view of the clear 
and unequivocal statements made by the workman in Exb.5, it has 
been submitted by Shri Bandodkar that the workman does no1 seem 
to have any interest in proceeding with this reference and hence 
probably he seems to have chosen not to appear in this proceeding . 


No. 28 / 36 / 90 -LAB 


The following Award given by the Industrial Tribunal, Goa , 
Daman and Diu is hereby published as required under the provisions 
of Section 17 of the Industrial Dispules Act; 1947 (Central Act XIV 
of 1947) . 


By order and in the name of the Governor of Goa. 


V. G. Manerkur . Under Secretary ( Lahour). 


3. In view of this state of affairs . I hold that the relcrence made 
by this Governmentdoes not survive for consideration and the same 
deserves to be disposed of with no orderasto costs . I. therefore , pass 
the following order: 


Panaji , 13th February , 1992 : 


* 


: 
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ORDER 


Washing Allowance , viii) Leave facilities and ix ) Overtime and 
Compensatory Oft . 


The case șlands disposed of with no order as to costs . 


The Government be informed accordingly . 


Sd / 
(M. A. DHAVALE ) 

Presiding Officer 
Industrial Tribunal 


2. On receipe of this reference a case at No : 11/44189 was 
registered and notices were sent to both the parties, in response lo 
which , they appeared and submitted their picadings which can be 
found at Exb.2 , 3 and 4. On going through the pleadings . Thave framed 
the issues at Exb.5 and thereafter the case was posted for recording 
of the cvidence. However , on the adjourned dates of hearing , it was 
submitted that there was every possibility of settling the dispule . 
and hence the case was adjourned and finally on this date , the learned 
representatives of both the sides informed the Court that the dispute 
has been resolved by a setticment and accordingly they have filed the 
settlement deed and submitted that in terms of this settlement a 
consent award be passed . I have gone through the terins and 
conditions of the settlement and I have found that they are certainly 
in the interest of Party I-Workman and hence I accept the submissions 
made on behalf of both the sides and pass the following consent 
award in terms of setilement . 


Order 


No. 28 / 24 /89 - ILD 


The following Award given by Industrial Tribunal, Goa , 
Daman and Diu is hereby published as required under the 
provisions of Section 17 of the Industrial Disputes Act, 1947 
(Central Act.XIV of 1947 ). 


ORDER 


By order and in the name of the Governor of Goa . 


TERMS OF SETTLEMENT 


V. G.Manerkur, Under Secretary (Labour ). 


1. The gradation vis -i - vis revised pay -scale and filment into 
revised pay - scale of the existing workmen of party No. Il will be as 
set out below , effective from 1st Aprii , 1991. 


Panaji , 13th February, 1992. 


Sr. No. 


Revised pay -scale 


Name of worker 

with Grade 


Fitinent 
(Rs. per M ) 


IN THE INDUSTRIAL TRIBUNAL 


GOVERNMENT OF GOA 


AT. PANAJI 


(Before Shri M. A. Dhavale , Hon ble Presiding Officer ). 


Ref. No. IT /44 /89 


1. Mahadev Bhamaiker G -L 250-15-400-20-600 280 

-25-850-30-1150 
2. Vithal Gaonker G - I 

do 

280) 
3. Francis Gracias G -II 150-10-300-15-450- 240 

-20-650-25-900 
4. Kashinath Gaude. G - II 

- do 

240 
5 , Manoj Velingker G - 11 

do 

240 
6. Prabhakar Ghadi G - II 

do 

2:10 
7. Krishna Raul G - II 

do 

200 
8. Ramoldin Fernandes G - 11 

do . 

170) 
9. Leela Gaonker G- [] 

do 

170 
10. Yashree Naik 

do 

150 


Workmen 


Party 1/Workmen 


- 


V / s 


M / s Polytainer Industries. 


-Party 11/Employer 


Workmen represented by Shri R. Mangueshkar . 


Employer represented by Adv . B. G. Kamat. 


Annual increment permissible in the above scale of pay will falli 
due on 1st April 1992 and thereafter on 1st of April of every 
calendar year. 


Panaji , Dated 27-1-1992 . 


2. Each of the workmen shown in ( 1) hereinabove will he paid 
Allowances as set out below effective from 1st April . 1991. 


AWARD 


Sr. 


Nature of Allowance 


Rale of: Allowance 


No. 


per Month 


Inexercise of the powers conferred by Sub . Section ( 2 )of Section 
10 of the industrial Disputes Act, 1947, the Government of Goa, 
by its order No. 28 /24 /89 -ILD dated 30th June , 1989 has referred 
the following issue for adjudication by this Tribunal: 


{ R $ . 2.1 . ) 


1 


2 


3 


SCHEDULE 


Fixed Dearness Allowance 
2. Travelling Allowance 
3. Washing Allowance 


Rs. 250-00 
Rs. 75-00 
Rs. 15-00 


Whether the following deinands raised by the Goa Trade and 
Commercial Workers Union before the management of M / s 
Polytainer Industries, Corlim , are legal and justified ?*** 


The demands made by the Workmen -Party I, relates ta ; i) Flat 
rise, pay -scales and grades, ii ) Seniority Increments , iii ) House Rent 
Allowance , iv ) Fixed Dearness Allowancc. ) Variable Dearness 
Allowance, vi) Travelling and Sundry allowance , vii) Uniformsand 


3. Each of the worker shown in ( 1 ) herein above will be paid . 
Variable Dearness Allowance at the rate of Rs. 1.00 per point rise 
over and above All India Consumer price Index 570 ( 1960-100 ). 
The revision in Variable Dearness Allowance will be paid on ist 
April, July , October and January . The rate of Variable Dearness 
Allowance for quarter beginning 1stApril 1991 will be Rs. 403p.m. 
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AWARD 


4. all other demands are deemed to have been dropped and 
existing practices in respect of providing unifori , leave facilities, 
Overtime working and compensatory off in terms of settlement 
old . 15th July , 1985 will continue. 


In exercise of the powers conferred by clause (d ) of sub -section 
( 1 ) of section 10 of the Industrial Disputes Act,-1947 (hereinafter : 
called as the Central Act 1408 1947 ) , the Government of Goa , Daman 
and Diu by ils order No. 28 /51/82 -ILD dated May 27, 1983 has 
referred the following issues for adjudication by this Tribunal. 


. 


5. With effect from 1st January 1992 , the payment of 
interin relief of Rs. 100.00 to each worker will be discontinued 
by Party No. Il 


" 


“ Whether the action of M /s Agencia Geral Pvt. Ltd ... in 
terminating the services of Shri Joaozinho Fernandes , Accountant 
w.e.f. 30-4-82 is legal and jus 

ified ? 


6.All the arrears of wages accruing to each of the workers from 
Ise April, 1991 to 31st December, 1991 will be paid by 31st 
March , 1992 , by Party No. II. In case of failure to pay the arrears 
als it above , simple interest at the ſale of 18 % p.a. will be paid 
till the payment of entire arrears or balance thereof, remaining due. 


If not, to what relief the workman is entitled to ?": 


VVS 


2. On receipt of this reference, a case at No.IT/23/83 was 
registered and notices were issues to both the parties, in response 
to which they appeared and submitted their pleadings . 


7. Each of the workers will be paid an amount ofRs. 3,500-00 as . 
ex -gratia payment, subject to pro - rata deduction for absence and / or 
leave without pay during the period from 1st April , 1988 to . 
31st March , 1991 , which said amount will be paid by 31st 
March , 1992; 


3.Party I- Shri Joaozinho Fernandes (hereinafter called as workman ) 
has filed his statement of Claim , wherein he has averred as follows: 


8. This settlement will be in force till 31st December, 1995 . 


No order as to cosis . 


inform the Government accordingly . 


Sd / 
(M. A. DHAVALE ) 

Presiding Officer 
Industrial Tribunal 


Since 1-5-1955, the workman was employed by the then V.M. 
Salgaonkar e Irmao Ltd. - a Sociedade per quotas de responsabilidade 
Limitada formed under the Portuguese Commercial Code and registered 
as a Private Limited Company under the Companies Aci. 1956 under 
the name and style V.M.Salgaoncar & Brother Pvt. Ltd. However. 
on 20-5-64 , M / s V. M.Salgaoncar & Brother Pvt. Ltd. transferred 
the Workman s services to party 11 -M /s Agencia Geral Pvt. Ltd : The 
Workman was serving as an Accountant continuously without any 
blemish till his services were terminated w.e.f. 30-4-1982 by the 
Employer- Co ., under its letter dated 29-4-1982 . It has been alleged 
in the order of termination that the Employer- Company had lost. 
confidence in the Workman . At the time of termination of his 
services, theWorkman was drawing a salary of Rs. 1,280/-p.m . and 
House RentAllowance at Rs. 100 /- p . in . It has been alleged that the 
order of termination is illegal and inoperative since the same is by 
way of punitive discharge, it has been passed without following the 
principles of natural justice and /or without holding any inquiry . 
Hence , it has been prayed that the said order should be set aside and , 
the workman should be reinstated in service with other incidental 
reliefs . 


Order 


No. 28 /52 /91-LAB 


The following Award given by the Industrial Tribunal, 
Goa , Daman and Diu is hereby published as required under the 
provisions of Section 17 of the Industrial Dispåtes Act, 1947 
(Central Act XIV of 1947 ). 


By order and in the name of the Governor of Goa . 


4 .. Party employer Company by its written statement resisted 
the workman s claim contending as follows: 


V. G. Mamerkur , Under Secretary (Labour ). 


Panaji, 21st October, 1992. 


IN THE INDUSTRIAL TRIBUNAL 

GOVERNMENT OF GOA 


AT PANAJI 


( Before Shri M.A. Dhavale , Hon ble Presiding Officer) 


Party 1- Shri Joaozinho Fernandes is not a workman within the 
meaning of Section 2 (s) of the I. D. Act, 1947 by virtue of his 
employment in the supervisory and administrative capacity , and 
drawing a salary exceeding Rs. 500/- p . m ." To have an Industrial: 
Dispute " under Section 2 ( k ) of the Act, it is essential that the person 
raising such a dispute should be a work man within the meaning of 
the said Act. Since Shri J. Fernandes was not a workman , there 
existed no Industrial Dispute which could have been adjudicated by 
this Tribunal and hence , this Tribunal has no jurisdiction to decide 
this reference . Hence , it has been contended that a preliminary issues 
be framed for determining the jurisdiction by this Tribunalto decide 
this reference. In para 5 of the written Statement, it has been 
contended that the Employer- Company has lost confidence in the 
workman - Shri Joaozinho Fernandes and hence, the Employer was 
forced to terminate his services . The Employer- Company has also , 
detailed the circumstance in which it lost confidence in Shri Joaozinho 
Fernandes . It has been denied that the workman had rendered un 
blemished services as alleged by him . On the other hand ,there used 
to be lapeses in his part which were condoned on his assurance to 
improve in future. It is true that the lası salary drawn by Shri J. 
Fernandes was Rs. 1280 /- p . m .inclusive of House Rent Allowance . 
Finally, it has been contended that the order of termination is 
perfectly legal and valid . 


Ref . No. IT /23 /83 


Shri Joaozinho Fernandes 


- Workman/ Party I 


.V / s 


1 


M /s Agencia Geral Pvt. Ltd., 
Vasco 

-Bmployer/Party Il 
Workman represented by Shri B. G. Kamat 
Employer represented by Shri G. K. Sardessai 

Panaji;Dated : 14-10-92 , 
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( i ) ***** 


5. Thereafter, Shri J. Fernandes filed a rejoinder in which he 
controverted all the contentions raised in the written Stalement and 
reiterated his stand taken in the Statement of Claim . 


( ii ) ***** 


6. On these pleadings , my learned Predecessor. Dr. Renato 
DeNoronha framed the following preliminary issues : 


( iii)who is employedmainly in a managerialor administrative 
capacity ; or 


" Whether the Order of Reference is bad in law and not 
maintainable for the reasons mentioned in para 3 of the written 
Statement ?" 


(iv ) who being employer in a supervisory capacity draws 
wages exceeding Rs. 500 /- (Rs, 1600 / - after the amendment by 
Act 46 of 1982) per mensem or exercises , eitherby the nature of 
the duties attached to the office or by reason ofthe powers vested 
in him , functions mainly of a managerial nalure . 


My finding on the above issue is as follows, for the reason stated 
below 


1. In the affirmative. 


10. Now , the word " Workman has come up for interpretation . 
before th Supreme Court as well as before several other High Courts 
and hence , considering the ratio in the said rulings. we will have to 
determine as to whether Shri ). Fernandes falls witltin the defination 
of Workman . 


REASONS 


11. " Now , thc learned advocates for both the sides has relied upon 
severalrulings of which , a reference will have to be made in brief. Shri 
B.G.Kamat for party I has relied upon the rulings reported in AIR 
1985 Supreme Court 985. Arkal Govind RajRao . Appellant v /s Ciba 
Geigy of India Lid ., Bombay. Respondent, wherein the head nole 
runs thus: 


7. For determining the above referred issue , it has been treated 
as preliminary issue , parties have led both oral and documentary 
evidence. Since the burden of proving its contention in regard to 
status, of party 1- Shri J. Fernandes, the Employer - Company first 
examined Shri A. V. Chirpurkar who is an officer in charge ofparty 
11 -Company . On behalf of party | Mr. Joaozinho Fernandes 
examined himself and both the parties has produced voluminous 
evidence in proof rival contention . The evidence was led before iny 
learned.Predecessor and thereafter, the case was adjourned . On the 
understanding of the parties, there was possibility of an amicable 
settlement., however, it seemsthat effort in that behalf failed , and 
hence the inatter was posted for arguments . Shri B. G. Ķamat for 
Party I and Shri G. K. Sardessai for party 11 have filed elaborate 
written arguments and on considering the same, I now proceed to 
consider the above referred issue which goes to the root of the case . 
I mean to say that, if it is found that party I is not a workman as 
defined in the 1. D. Act, than it follows that there would not be any 
industrial dispute which could be adjudicated by this Tribunal and 
hence the reference will have to be rejected for wantof jurisdiction . 
If on the other hand , it is found that party I is a workman , than the 
case will have to be decided on merits . 


" where an employee has pultifarious duties and a question is 
raised whether he is a workinan or someone other than a workman 
the court must find out what are the primary and basic duties of 
the person concerned and if he is incidentally asked to do some 
other work ,may notnecessarily be in tune with the basic duties 
these additional duties cannot change the character and status of 
the person concerned . In other words, the dominant purpose of 
employment must be first taken into consideration and the loss 
ofsomeadditionalduties must be rejected while determining the 
status and character of the person concerned . The definition of 
the expression workman clearly showsthat the person concerned 
would not cease to be a workman ifheperforms some supervisory 
duties but he must be a person who must be engaged in a 
supervisory capacity ." 


12. In AIR 1964 Supreme Court 1522. South Indian Bank Lid .. 
V /S R. Chacko , it has been observed thus: 


8. Now , before proceeding to consider the legal aspects of this 
case . I think it is necessary to state in brief some of the facts which 
are eitheradmitted or which can otherwise be taken as duly approved 
hy evidence on record . Now , it is a common ground that Party 1 
Workman , first started serving with M /s V.M.Salgaoncar & Bros 
Pvt. Lid . from 1-5-55. However, w.e.f. 20-5-64 , M /s V.M.Salgaoncar 

Brother Pvt. Ltd. transferred his services to the present Employer 
Company i.c. M /s Agencia Geral Pvt. Ltd. It is also a common 
ground that Shri J. Fernandes was the head of the Account section . 
There was one clerk by nameMr. Colaco who was serving under him . 
It is also a common ground as discoded in the Stateinent of Claim that 
his last salary was Rs. 1:280 /- plus H.R.A. Rs. 1001- . It is also an 
admined fact that the Employer - Company terminated his services 
wie.f. 30-4-1982 and the reason attributed for terinination was “ No 
Confidence in the employee. Exb.7 (E ) is a copy of the order of 
termination of the workman . It also shows that the employee was 
given 3 months salary in view of notice and he was directed to hand 
over charge 10 Shri A V. Chirputkar and collect his dues. It is on this 
established factual aspects . I now avert myself to the submission 
made by the learned advocates for both the sides, 


" There is a distinction between accountants and only oflicers 
and accountants who are merely senior clerks with supervisory 
duties. A consideration of the cvidence on the record as icgards 
the duties actually performed by a particular workman nay lead 
to the conclusion thathe wasmerely a senior clerk , doing mainly 
clerical duties , and going by the designation accountant and was 
in reality a workman as defined in the Industrial Dispute Activid 
doing an elementof,supervisory work . Such a person , therefore , 
does not cease to be a workman on his being appointed as an 
accountant" . 


13. In AIR 1988 S. C.329, National Engineering Industries Ltd., 
V / S Shri Kishan Bhageria and others , it has been observed that 
Internal Auditor who are not doing supervisory work hy checking 
up on behalf of the employer and having no independent right or 
authority to take decision is not a workman within themeaning of 
s.2 ( s ) of J.D. Act. 


9. Now , the first contention and perhaps, the only contenţion 
which has been taken by the Employer- Company and which goes to 
the root of the case is in substance to the effect that Shri J. Fernandes 
is not a workman as defined in the IndustrialDispute Act and hence , 
there is no inlustrial dispute which can be adjudicated by this 
Tribunal. Now , section 2 (s ) defines " Workman , but the definition 

not include any such person 


14. In a ruling reported in AIR 1975 8.0, 1898. Punjab Co -op . 
Bank Lidi, v / s R.S. Bhatia , it hasbeen observed that Accountantwho 
used to sign salary bills of the staff did notmake him ," einployed 
mainly in a managerial or administrative capacity ." In the case of 
S. B. Kulkarni v /s Indian Red Cross Society reported in 1987 LLI 
on page 752 , it has been observed by Their Lordships of our High 
Court thai Chief Analytical Chemist is a workman within the 
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(i) To prepara estimate of disbursement, and obtaining funds 

andmatters connected therewith including correspondence 
about the sameafter obtaining instructions from superiors . 
( Exb . W.1) 


definition of s.2 ( s ) of the 1. D. Act. His Lordship of the Delhi High 
Court in the case of Mathur Aviation v / s Li. Governor, Delhi and 
others had observed thatpilot of a plane is a workman . Similarly , in 
the case of (smt.) Chandrawati Chunilal Shah v/sManaging Director, 
Hindustan Antibiotics Lid ., ( 1985 F.L.R. 352 ), it has been ruled by 
single Judge of our High Court that Applicant- Chemist under the 
Drugs Actis a workinan . Finally, Punjab and Haryana High Court 
in the case of Food Specialities Ltd. v/s Labour Court, Bhatinda, and 
another ( Vol. 73.LLJ 396 ) have taken a view that a Food Inspector 
or Field Inspector is a workman in the definition ofworkman in I.D. 
A01. 


(j) To obtain draft pay orders from bankers after oblaining 

approval from Company for purchase thereof ( Exh. E - 16 
colly ). 


(k ) To deal with income tax Dept.. ( Exb . E - 5 , E -6 , E - 10 , E -21. 

E - 14 , E - 15 ). 


15.Now . Shri Sardessaj has also relied upon several rulings ofthis 
Supreme Court and other High Courts , by referring to the evidence 
on record . I will, therefore , refer the said ruling at the appropriate 
place in the Judgement in the next paragraph . 


(1) to make correspondence of routine nature with customers 

in connection with accounting after oblaining approval 
from the superiors . (Exb . E - 8 , E - 18 and € -19 ) 


18. Now , the aforesaid duties enumerated by Shri B. G. Kamat 
in his written arguments are perfectly correct. I will , therefore . 
proceed to find out on that basis whether any of the aforesaid duties 
fall within the category of supervisory nature . 


16. Now , I have already pointed that Shri J. Fernandes was 
serving as the Head in the Accounts Section . It is the contention of 
Shri Sardessai that the duties, which Shri F’des was performing ;wele 
of supervisory character and his salary was more thain Rs. 500 / 
p.n. and hence, it has been urged by Shri Sardessai that Shri J. 
Fernandes does not fall within the definition of "Workman " as laid 
down in suh -clause ( IV ) appended to Sec . 2 ( s ) ofthe I.D.Act. Now , 
whether he was performing Supervisory duties is a matter for my 
consideration in this judgement. However,the second ingredient of 
suth clause (IV ) of Sec . 2 ( s ) has been fully established . Now , 
significantly .Mr. Fernandes has pretended ignorance by saying in 
his deposition that he does not remember what was his last salary , 
when his services were terminated ( vide page 11 of his statement). 
However , in the claim statement itself. Mr. Fernandes has clearly 
admitted that he was drawing wages at the rate of Rs . 1280 /- p.m. 
in addition to HRA ofRs. 100 /- Sub - clause ( IV ) of section 2 (5 ) was 
nor amended.in the year 1982 and as such , it follows that in so far 
as the salary of Mr. J. Fernandes wasmore than Rs. 500/-, the second 
ingredient to the said clause is fully satisfied . 


19. Now , since Shri J .: Fernandes was serving as Head in the 
Accounts Section , it was but natural for him to deal with all the 
accounts matter raferred to above with the assistance of one Mr. 
Colaco . However, the evidence on record discloses that there were 
Iwo separate pay sheets : one for Officers and the other for sub 
ordinates. The Employer has produced iwo paysheets al Exh. 3 
colly . This fact has also been admitted by Shri Fernandes.wven in 
his examination in chief,wherein ,he has admitted that the pay sheets 
are prepared in two sets , the first pay sheet pertains to the 
employees getting a salary of Rs . 1000/- p . m . and the second pay 
sheet pertains to the employees drawing the salary above Rs. 1000 / 
- p . m . Thus, as far as the salaries were concerned , the Employers 
were divided into two categories. In the estimate of Shri Sardessai, 
the offficers were given more than Rs. 1000 / .. Hence , separate pay 
sheets used to be prepared for their salaries . This circumstance in 
the estimate of Shri Sardessai lands support to his submission that 
Shri Fernandes was in the category of officers , 


17. Now , as a Head of the Account Section , Shri Fernandes was 
doing multifariousduties which have been elaborately reproduced in 
para 8 of the writien Argument submitted by Shri B. G. Kamat on 
his behalf. I would briefly reproduce the said duties. 


( a ) He was dealing with day -to -day inatters i.e. making 

payments of bills, vouchers.writing cheques ,cash receipts , 
General vouchers & employees expenses vouchers, daily 
cash book , to bring cash from bank , to maintain custody of 
safe (vide Exb . 20A , E - 23 and E 25 colly ). 


20. Now , Shri Fernandes, even in his examination in chief has 
admitted that he used to counter sign the leave applications . This 
circumstance has a substantial relevance in determining the statusot": 
Shri Fernandes. The Employer Company has produced a bunch of 
as many as eight applications for leave submitted by the sub 
ordinate staff, at Exb . 7. They relate to the year 1981, and were 
submitted by the sub - ordinate staffmembers and all of them werc 
granted on the recommendation made by Shri Fernandes : His 
signature appears on all the 8 applications for leave submitted by the 
sub - ordinate staff. How , relying on this established fact, Shri 
Sardessai has urged that the duty performed by Shri Fernandes was 
of a Supervisory nature . To support his submission in this behalf , 
he has relied upon some rulings of which a reference will have to be 
inade, at this junction , 


(b ) to prepare paysheets and checking the same, vide 

(Exb , E - 4 and E -24 ) 


( 0 ) To file monthly return under the Income Tax Act 

( Exh . E - 22 ) 


(d ) To write Provident Fund books and maintain all its 

records . 


21. The latest ruling of our High Couri an this point is one 
reported in 1992, II LLJ, 378 in the case of " Shrikant Vishnu 
Palwankar v /s Presiding Officer, first Labour Couri & Another" In 
para 8 of the judgement at page 381, it has been observed thus: 


le ) To issue certificates of deduction of Provident Fund 

and Salary (Exb . E -13) 


( f ) To maintain leave record ( Exb , E - 7 ) 


( g ) To prepare drait balance sheets and profit and loss 

account and forwarding the same to the auditors of 
Employer Company ( Exb . W -4 and E - 11 colly ). 


" When a person is working as a Supervisor, he is required to 
over-see the working of the Department. Since he is putin charge 
of the outturn of the Dept. , he has to efficiently managc thcmen . 
machines & materials under his control. For this purpose . he 
alone is the best judge as to which person is to be spared atany 
given time. It is for this reason thatthe Supervisor, who is on the 
spot is expected to make a recommendation as to whether leave 
could be granted to any workman working in his Department. It 
is precisely for this reason that the authority competent to grani 


(h ) To write formal letters or covering letters to Registrar 

of Company (Exb . 17 colly .). 
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leave seeks his recommendations and does not pass an order 
wihtout his recommendation . In my view , recommendation of 
leave is one index of supervisory function ." 


dated 31st August, 1980 was signed by him and the samecan be found 
at Exb . 14. Exb. E - 21 is an Income Tax appeal for the year 1975-76 
and the assessment order. He has admitted that he signed the appeal 
and also appeared before the Income Tax Officer along with the 
Auditors Exb . 15 is also one more letter signed by him and addressed 
by Income Tax Office . Exb. 22 is one more letter dated 7-3-79 . 


22. The second case relied upon by Shri Sardessai is also of our 
High Court, reported in 1991, I CLI, 413 " Arvind Manikchand 
Doshi V /s S. V. Kornis,Member, Industrial couri ,Kolhapur & Ors". 
In para 3 on page 415 it has been observed by His Lordship thus : 


** In addition , respondent nos. 2 and 3 also relied upon 
documentary evidence in asmuch as they produced in the Labour 
Court an application for leave of one R. B. Kate on which there 
was an endorsement which shows that the petitioner had 
recommended leave for the said Kate which also clearly proves 
that the petitioner was working in a supervisory and managerial 
capacity and was notmerely a Clerk ." 


28. Thus , considering the above referred documentary evidence 
it is abundantly clear that Shri Fernandes was looking after the 
Income Tax matters and hehad not only signed the appealmemo bul 
he also appeared before the Income Tax Officer to support his claim 
in the appeal. Under these circumstances, it has been rightly urged 
by Shri Sardessai that Shri Fernandes was notmerely a workman but 
a responsible officer. He was not simply a clerk as posed by him . 
Shri Sardessai has placed reliance on a ruling reported in 1954.I LLI 
406 ( Supra ), wherein it has been observed that a Clerk is generally 
a person who does routine work of writing , copying or making 
calculationsunder the directions and supervision of officer. However, 
in the instantcase , Shri Fernandes cannot be said to bemerely a Clerk 
in asmuch as he himself was personally dealing with the Income Tax 
matters on the basis of the data supplied to him by his subordinates. 
As a proper representative of Party Il- Employer he used to appear 
before the Income Tax Officer in support of the Company s claim 
for reduction of Income tax . Thus, all this work as pointed out by 
Shri Sardessai relates to a duly of a responsible Officer and nou 
merely of a Clerk . 


23. Now , in the reported case referred to above, the evidence on 
record shows that there was only one application for leave which 
was recommended by the Employee , but even that circumstance by 
itself led His Lordship to conclude that the nature ofduty performed 
by Employer was of a Supervisory character. The aforesaid decision 
is of substantial assistance to Shri Sardessai in as much as in the 
presentcase , there is.not only one but as many as eightapplications 
for leave which were recommended by Shri Fernandes. 


K 


24 .; Shri Sardessai has also relied upon a case reported in 1954 , 
I LLI, 406 " Shri Sebastian Pereira V / s Continental Drug Company 
Ltd. Bombay " , wherein , it has been observed thus : in the head note : 


* So when the head of a departmentof a concern had the power 
to sign correspondence, to pass credit notes, to pass money 
receipts for large amount and to grant leave to the staff working 
under him , it was held that he was not a workman as defined in 
the Act, as his duties were not merely clerical but mainly 
supervisory . " 


29. The evidence on record also discloses that Shri Fernandes 
used to attend to the Auditors of the Company and was furnishing 
to them the required information . He also used to attend the income 
Tax Department along with the Auditors. Shri Sardessaihas relied 
upon a ruling reported in 1970 II LLJ, 590 (Burmah shell Oil Storage 
& Distribution Company of India Ltd., V /s The Burmah shell 
Management Staff association and others ), wherein it has been 
observed thus: 


25. Thus, relying on the aforesaid rulings, it has been rightly 
pointed out by Shri Sardessai that recommendations for leave for 
subordinate staff is a clear pointer, to conclude that Shri Fernandes 
was doing supervisory work : 


“ For an employee in an Industry to be workman under s . 2 (s ) 
of the Industrial Disputes Act, it is necessary that he must be 
employed to do skilled or unskilled manual work , supervisory 
work , technical work , or clerical work . If the work done by an 
employee is not of such a nature he would not be a workman 


26. Secondly , it has been urged by Shri Sardessai that Shri 
Fernandes was dealing with Income Tax matters and there is 
voluminous evidence to support his submission in this behalf. 
Besides, even Shri B. a Kamat for Shri Fernandes has also in his 
writen Arguments referred to the said work in para. (k ) wherein it 
has been stated thus: 


If every employee of an Industry was to be a workman except 
those mentioned in the four exceptions, there four classifications 
need nothave been mentioned in the definition and a workman could 
have been defined as a person employed in an Industry except in 
caseswhere he was covered by one of the exceptions. Thespecification 
of the four types of work obviously is intended to lay down thatan 
employee is to becomea workman only if he is employed to do work 
of one of those type , while there may be employees who , not doing 
any such work , would be out of the scope of the word workman 
without having to resort to the exceptions." 


(k ) : To deal with Income- Tax Department including signing 

of papers where it was not statutory that the said papers 
were required to be signed by a particular person under the 
Income Tax Act,mostly forwarding, intimation letters and 
filing of returns after obtaining draft from Auditor( Exp . E. 
5 colly : E - 6 . Exb - 10 , E -21 , E - 14 and E - 15 ).” 


27. The evidence on record discloses that all correspondence 
made with the Income Tax Office was signed by Shri Fernandes. He 
was shown correspondence addressed to the income Tax dept., 
which has been signed by him and marked at Exb - W - 5 (colly ). Now , 
Shri Fernandes has admitted to have appeared before the Income Tax 
Officer to press for the items in the 1. T.Return which was the subject 
matter of appeal. Itis at Exb . 11. The same has been signed by him . 
Similarly . Exb . 12 is a letter from the Income Tax Office dated 29 . 
7-1981 which was signed by: Income Tax Officer. Exb . E - 13 is 
another letter daled 22nd May. 1978 addressed to the Income Tax 
Officer which Shri Fernandes have admilied to have signed and sent. 
He has also admitted that the Return of Income Tax of the Company 


30. The third circumstance relied upon by Shri G. K. Sardessai 
is to the effect that Shri Fernandes used to prepare Profit and Loss 
statements which were to be submitted to the concerned authorities . 
Now , Shri Fernandes even in his examination in achief has adınitted 
that he used to prepare the drafts of Annual Balance Sheets which 
were to be sent to the Auditors for approval. . In his cross 
examination , the balance sheets for the year ending with 3 istMarch , 
1979, 1980 and 1981 were shown to him which are at Exb . Il ( colly ). 
Hehas admitted, " I say that on each occasion , I used to prepare eight 
copies of the balance sheets and one copy used to be signed by 
Chirputkar out of 8 copies sent to him . Thereafter, the whole ser 
of 8 copies used to sent to V. M. Salgaonkar Pvt. Ltd. in the 
SecretarialDepartment. I used to sign on all the cight copies because 
I was preparing them ". The aforesaid candid admissions of Shri 
Fernandes clearly go to show he was in charge of preparing and 
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submitting the balance sheets which ultimately used to be forwarded 
to the concerned authorities. Now , it has been urged by Shri B. G. 
Kamat for the workman that the balance sheets are required to be 
signed by the Board of Directorsas laid down in Sec . 215 of the Indian 
Companies Act. It is no doubt true. However, the fact remain thar 
Shri Fernandes was incharge of preparing and submitting the 
particulars of the balance sheets and that seems to be his primeduly 
as the Head of the Accounts Branch . This work of preparing balance 
sheels cannot be done by a mere clerk , but it must be done by some 
responsible officer as urged by Shri G. K. Sardessai. I, therefore , 
hold that this duty performed by Shri Fernandes, is certainly not of 
a workman or a clerk in the Accounts Office. 


will have to be concluded that he was doing supervisory work and 
as such if his salary exceeds Rs. 500 /-p.m ., he is not covered under 
the definition of Workman as laid down in Sec.2 ( s ) of the I.D. Aci. 
Thus, applying this test to the facts of the instant case , I hold that 
Party II-Employer has succeeded in proving its contention that Shri 
Fernandes was not a workman ans as such there cannot be said to be 
any industrial dispule, with the result that the present reference will 
have to be rejected for want of jurisdiction . 


35. I, therefore answer the issue for deterinination in the 
affirmative and pass the following order. 


$ 


ORDER 


The reference stands dismissed with no order as 10 costs : 


Government be informed about the award . 


Sd / 
(M. A. DHAVALE ) 

Presiding Officer 
Industrial Tribunal 


31. The fourth circumstance relied upon by Shri Sardessaj is that 
Shri Fernandes used to attend to the cash transactions of the 
Company . This fact has also been admitted by Shri Fernandes as 
can been seen from para. 8 sub . clause (a ) of the written Arguments 
submitted by Shri B. G.Kainat. Thus , Shri Fernandes used to deal 
with accounting matters, payment of bills, making payment of 
vouchers , writing cheques, writing vouchers of differenttypes and 
also bringing the cash from the Bank and to maintain its custody. The 
evidence on record also discloses that there was an Joint Account 
of the Company in the Bank and Shri Fernandes was authorized to 
withdraw the amounts by cheques. Io his cross examination , Shri 
Fernandes has admitted to have written four letters addressed to the 
Bank which are at Exb . 16 ( colly ) . He has further admitted to have 
writion these letters for operating joint accounts of the Company 
and he was one of the signatories . Now , although he has further 
stated that these letters were written after the approval of the 
Management, still the fact remains that he was authorised to sign 
chegues , which circumstance clearly leadsme to conclude that he 
was not merely an Accounts clerk . The evidence on record fuſther 
reveals thatthe daily cash book used to be written by his subordinate 
hy name Shri Colaso and he used to write the cash book only when 
he used to withdraw some money for himself. I, therefore hold that 
this circumstance is also suggestive of the only conclusion that Shri 
Fernandes was a responsible Officer dealing with the Company s 
Bank , 


Order 


No. 28 / 31/92 -LAB 


The following Award given by the Industrial Tribunal. Goa 
Daman and Diu is hereby published as required under the 
provisions of Section 17 of the Industrial Disputes Act, 1947 
(Central Act XIV of 1947 ). 


By order and in the name of the Governor of Goa . 


V. G.Manerkar, Under Secretary (Labour ). 


Panaji, 14th December , 1992, 


IN THE INDUSTRIAL TRIBUNAL 


32. Shri Fernandes has also admitted to have written a set of 
letlers ( Exb . E - 17 Colly.). they bear his signatures . He has clearly 
admitted that he used to write to the Registrar of the companies. 
Although he has further stated that this formal letters were written 
by him as directed by the Company, still the fact remains that the 
Registrar of Companies must have taken him to be a responsible 
person representing the Company. 


GOVERNMENT OF GOA 


AT PANAJI.. 


(Before Shri M.A. Dhavale , Hon ble Presiding Officer ) 


Ref . No. IT /55 /92 


33. Shri Fernandes has also admitted to have brought certain 
discrepancies to the notice of the Chainnan . These discrepancies 
were committed by the Managing Director by name Mr. D Souza 
and he felt it necessary to bring them to the notice of the Chairman , 
He has also admitted that in the matter of Accounts he used to deal 
with the Chairman directly . This is also one of the circumstance 
proving his position or status in the Company . 


— Party I/Workmen 


Workmen 
v / s 
M /s Aqua Structural Pvt. Ltd. 


– Party Employer 


Panaji. Dated : 18-11-1992 . 


AWARD 


34. Thus, after having anxiously considered the evidence in the 
light of the submissionsmade by the learned Advocates for both the 
sides in their written Arguments , I have come to an irresistable 
conclusion thatthe severalduties perforined by Shri Fernandes were 
certainly of a supervisory character. Now , the position of law for 
determining the status of an employee as to whether he is a workman 
or not as defined in Sec. 2 ( s ) of the Industrial Disputes Ach, is now 
well settled and the crucial test to be applied is to see as to what is 
the main work entrusted to the employee . In such case, it must be 
ascertained as to what is the inain or substantial work which the 
employer is doing. If the nature of majority of duties performed by 
him discloses thathe was employed to db supervisory work , though 
all times he is doing some technical, clerical or manual work ; still it 


in exercise of the powers conferred by clause ( d ) of sub . Sec . ( 1 ) 
of Section 10 of the Industrial Disputes Act, the GovernmentofGoa. 
by its order No. 28/ 31/92 -LAB dated 17-8-1992 has referred the 
following issue for adjudication by this Tribunal. 


" whether the action of the managementof M /s Aqua Structurals 
Pvt. Ltd., Vasco , in terminating the services of the following 
workmen with effect from 24-5-90 is legal and justified ? 
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AWARD 


1. Thomas Kutly 
2. Chandra Babu 
3. Baiju Narayan 


In exercise of the powers conferred by clause ( d ) of Sub . Sec . ( 1 ) 
of Sec. 10 of the Industrial Disputes Act, 1947 the Govt. of Goa . 
by its order No. 28 /29 /87-ILD dated 24th August, 1987 has referred 
the following issue for adjudication by this Tribunal. 


Il 101, to what relief the workmen are entitled ? 


" Whether the action of the management of M / s Marinecrete 
India , Panaji in terminaling the services of Shri Rajendra A. 
Vaiganker, Diverwith effect from 7-3-1986 is legal and justified ". 


If not, what relief the workman is entitled to ?" 


2. On receipt of this reference a case at No. IT /55 /92 was 
registered and notices were sent by Registered post to both the 
parties. However, the notice sent to Party I has been returned by the 
postal authority , with an endorsement that Party l is not known . 
Party II duly received the said notice and it appeared through its 
Advocate ShriM.S. Bandodkar. Now , Shri Bandodkar has submitted 
that the workmen mentioned in the schedule to the reference had 
already left Goa and their whereabouts are not known even to the 
Employer. In view of the matter, the only course now open forme, 
as contemplated in Rule 10 - B ( 9 ) of the Rules framed under the 
Industrial Disputes Act, is to disiniss this reference for want of 
workmen s appearance . I, therefore , pass the following order. 


2. On receipt of this reference a case at No. IT /57 /87 was 
registcred and noticeswere served upon both the parties, in response 
to which they appeared and submitted their pleadings. 


3. Party 1- Shri Rajendra A. Vaigenker (hereinafter called as the 
Workman ”) has filed his statement of claim ( Exb. 2 ) wherein he has 
averred as follows. 


ORDER 
Tlie reference is hereby dismissed for default, with no order as 


to) Costs . 


Governmentbe informed . 


Sd / 
(M. A. DHAVALE ) 

PresidingOfficer 
Industrial Tribunal, 


order 


No. 28/52 /91- LAB 


The following Award given by the Industrial Tribunal , Goa , 
Daman and Diu is hereby published as required under the provision 
of Section 17 of the IndustrialDisputes Act , 1947 ( Central Act XIV 
of 1947 ). 


By order and in the name of the Governor of Goa . 


V. G.Munerkur, Under Secretary (Labour ). 


0 


Panaji , 18th February , 1993. 


The workman was appointed by M /s Marinecrete India (hereinafler 
called as the Employer which carries out the business of salvage. 
as Trainee Diver underaleiter dater 23rd June, 1984.Afterhe joined . 
a bond in the sum ofRs.5000/ - for a period oftwo years was obtained 
from him . In the appointment letter, his designation was shown as 
Trainee Diver for a period of 6 months and he was put on a stipend 
of Rs. 150 /-. Itwas then raised to Rs. 300 /- p.m. The duties assigned 
to the workman was of speed Boat Helper, Rope Handling , Diving , 
Khalasi and Labour work which the workman did successfully . 
Then , he was transferred to Gujarat and from there to Ratnagiri 
where the employer had a busines of salvage . The workman was 
putting in 24 hours of duty rightfrom 9.00 a.03. Onwards huthe was 
not paid any compensatory leave or over time . Aller satisfactory 
completion of the probation period ; the workout was confirmed in 
service from 1-4-1985 and his salary was fixed atRs. 500 /- p.m.He 
was again sent to Gujarat and from there to Goa . There , he was 
required to do oversime for which he was not paid . The employer 
was paying medical l acilities to someof the members of the staff ; 
but they were denied to the present worker. He was also not paid 
Bonus. Since , the workinan was working for 24 hours ; he and others 
were claiming paymentfor 24 hours but the employer did notaccede 
to the workman s request . Thereafter the presentworkian and two 
others were served with terinination orders . However , since the 
present workrrian was the only confirmed workman , he started 
challenging the order of termination , while the other two left the 
Company as they were not confirmed workers. It is the grievance of 
the workman that he was not paid his salary , over time nor any 
bonus , nor was he paid travelling expenses , which he had in incur 
while reporting for duty in Gujarat and Ratnagiri. Thereafter the 
employerclosed his business and hence an order of termination was 
issued to the presentworkman on 10-9-85 . The workman s services 
were terninated on the ground that he had un -satisfactory performances 
and also on account of closure of the firin . It is the case of the 
workman that after closing M /s Marinecrete India , the business of 
the said firm was transferred to a sister concern styled as M /s 
Madgaonkars and Madgaonkars and M /sMadgaonkars Salvage . It is 
the case ofthe workman that since he was confirmed in service , there 
was no question of any unsatisfactory performances of duty , and 
hence the order oftermination is bad in law . Thereafter, he raised a 
dispute before the Labour Commissioner before whom , a settlement 
u / s 12 ( 3 ) was arrived at, between the workman and the employer . 
One of the terms of settlement was to reinstate the workman in the 
employer s service. However, after the workman joined in pursuance 
ofan understanding ofreinstatementby the employer , he was again 
served with an order of termination dated 7-3-1986 without assigning 
any reasons. Hence the workman was thrown out, without there 
being any justifiable excuse and without following the mandatory 
provisions laid down in the industrial Disputes Act. and hence the 


IN THE INDUSTRIAL TRIBUNAL 


GOVERNMENT OF GOA 


AT PANAJI 


(Before Shri M.A. Dhavale, Hon ble Presiding Officer ) 


Ref . No. IT /57/87 . 


Shri Rajendra A. Vaiganker ... Workman /Party I 


V / s 


M /s Marinecrete India ... Employer/ Party II 


Workman represented by Shri Subhas Naik . 


Employer represented by Adv. G. K. Sårde sai. 


Panaji . Pated .: 29-1-1993 . 
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workman prays that he should be reinstated in service with other 
legal benefits . 


6. On these pleadings, my learned.Predecessor Shri S. V ,. Nevagi, 
framed the following issues at Exb . 6 . 


4. M / sMarinecrete India - Employer by his Written Statement at Exb . 
4 resisted the workman s claim contending interalia as follows; 


1. Whether the action of the management in terminating the 
services of the workman amounted to retrenchment on account of 
closure as alleged ? 


2. Whether the management offered all legal dues try way of 
retrenchmentcompensation and theworkian refused to accept them 
as alleged ? 


3.Whether the action of themanagementterminating the services 
amounts to termination simpliciter with no just and legal grounds ? 


4. If so , what relief is the workman entitled to ? 


7. My findings on the above issues are as follows; for the reasons 
stated below : 


1. In the affirmative . 


2. In the affirmative . 


3. In the negative. 


4. As stated in para . 12 . 


REASONS 


li is true that the present workman was employed as a Trainee Diver 
and after completion of probation ,he was confirmed in service and was 
sent to Gujarat and Ratnagiri as also to Goa, as averred by the workman 
in his statement of claim . However, after the workman was confirmed ; 
the employer found that there was a marked change in the workman s 
attitude in as much as he became careless and negligentwhereby the 
managementwas required to warn him often . However , the employer 
found that there was no possibility of the workman s changing his 
attitude and hence on the ground of un - satisfactory performance his 
services were terminated w.e. f. 10.9.1985 .However, through inadvertence , 
the letter of termination was written on the letterhead of M /sMadgaonkars 
and Madgaonkars, which was one of the sister concerns of Party II . 
Thereafter, the management found that the business of M /sMarinecrete 
India was running in losses, and there was no possibility of getting 
sufficient work to make profits , and hence the partners of the Firm 
decided to close down the Firm and its business w.e.f., 26.10.85 . 
Accordingly, a notice of closure was duly issued; and 27 workmen on 
the roll of the Company collected their dues which were offered to them 
on account of closure . However , the present workman was not prepared 
to accept the closure and the compensation offered to him ; and hence he 
raised an indústrial dispute before the Cominissioner of Labour, Panaji, 
dated 11.9.85 . In the said dispute , hemade a grievance that he was not 
paid his legal dues, as also over timeand medical allowances and on that 
ground ,he challenged the order of termination . The employer found that 
there was a technical defect in the order of termination , which was issued 
on the letter head of M /s Madgaonkars and Madgaonkars, and hence he 
agreed to l einstate the workman . However , in the meanwhile, the 
einployer informed the Labour Commissioner that he had closed down 
its business activities and hence 10 useful purpose would be served in 
reinstatement and hence it was intorined that it would be advisable for 
theworkinan to collect his legaldues like the other 27 workmen and that 
the management shall treatthe termination as retrenchment. However, the 
workman insisted on reinstatementas he anted to teach a lesson to the 
managementand healso agreed to drop allhis claimsraised in his letters 
Jaled ilih and 28th of Sept., 1985. Howeyer, at the request of the 
Conciliation Officer , the management agreed for the compromise, the 
termsof which have been quoted ad - verbitum in para . 8 of the written 
statement. After reinstatement, the employer maintained the workman 
in its roils for a considerable period of time. However, although the 
Workman knew the real state of affairs , le insisted on alternative 
employment in the sister concerns. However , the management was 
unable to accede to his request. Infact, the managementwas not obliged 
to providehim with alternative employment in other sister concerns and 
besides , there was no post of a specialised Trainee Diver in the Salvage 
operations of other sister concerns. Hence , there was no way but to 
retrench the workman and accordingly , he was retrenched w.e.fi 7.3.86 . 
The said retrenchment was treated as retrenchment on account of 
closure. Accordingly . the inanagement by its letter dated 21.5.1986 
informed the Labour Coinmissioner the real state of affairs ; which has 
hecn reproduced in.para. 10 of the Written Statement. Thus, it is the 
case of the management that the order of termination is perfectly legal 
and justified ; and calls for no interference by this Tribunal . In para. 13 
of the Written Statement the Employer Has referred to the averements 
made in the Statement of claim and has raised appropriate contentions 
which have been referred to above . Hence, it has been contended that 
the workman s claim deserves to be disinissed . 


8. The rival contentions of the parties to this dispute have been staled 
in the opening paragraphs of this judgment, which need no further 
repetition .Now ,in order to substantiate his claim , Paryl-Shri Rajendra 
A. Vaigankar has examined himself at exb . 10. and hehas produced some 
documents. On behalf of Party II - Employer , its Manager, Shri Kamai 
has been examined at Exb . 19 , and he has also poduced the necessary 
documents . Some of the facts which are either admitted or which can 
otherwise betaken as duly proved , from the evidence on record ,need be 
stated in the beginning . It is a common ground that Party 11- M /s 
Marinecrete India was a Partnership business ofMadgavkars and it had 
a business of salvage. Party I-Shri Vaigankar was appointed as a Trainee 
Diver after he was interviewed on 15th June , 1984. His order of 
appointment is at Exn . 12.Afterhe was appointed , he was sent to Gujarat. 
Ratnagiri and to Goa where the salvage operations were in progress. 
Under a letter dated 22-3-85 (Exo.13 ) his services were confioned and 
· was paid a salary of Rs . 500 /- p.m., and other allowances wherever 
applicable. Thereafter Party Il -M s Marinecrete India closed its business 
as the same was notgainful, and accordingly a notice ofclosure dated 24 . 
10-85 (Exb . 20 ) was issued , acopy of which was sent to the Commissioner 
of Labour,as well as to the Secretary , Industries andLabour, Panaji. There 
were about 28 workmen serving in this Company; and hence after the 
closure ,all the 28 workmen wereoffered their legaldues and compensation 
which all of them ; except the presentworkman , accepted vide Exb . 21. 
The present workman was notagreeable to accepithemonetary henefits 
given to him ; although he was fully aware that the business ofMarinecrele 
was closed w.ef. 26-10-85 .Hewas insisting upon his reinstatement and 
hence he raised a dispute before the Asst . Labour Commissioner and 
ultimately , a settlementwas arrived at ,which is atExb . 15. The settlement 
contained asmany as 6 clauses . However,we are concerned with the first 
and second clause which are as follows: 


* 


TERMS OF SETTLEMENT 


1. It is agreed between the parties that Shri Rajendra Vaigankar shali 
be reinstated with continuity of service on the saine terins and conditions 
existing prior to his termination of services . 


5. Thereafter, the workman filed an elaborate Rejoinder at Exb . 5 
wherein he controverted all thematerial contentions of the Employer and 
reiterated his claim made in the statement of claim . In para. 16 of his 
rejoinder he has given the account of the arrears , amounting to Rs. 
12.325.10 which he claims from the Employer. 


2. The workman has agreed to resume his duty with effect from list 
March , 1986 . 


... 


mi 
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9. Pursuant to this settlement, the workman went to resume but he 
was not given any work as such ,as the business was already closed and 
eventually , he was offered a letter of termination which is at Exb . 17 but 
he refused to accept it. Hence, it was sent by Registered post along with 
an account of Rs. 1000 / - on his address . However , the workman refused 
to accept this registered letter which was returned to the sender and 
thereafter an amount of Rs. 1000/ - was sent by Money Order to the 
Labour Commissioner which he refused to accept. Thereafter, the 
workman raised a dispute before the Conciliation Officer wherein Party 
11 appeared and submitted its say which is at Exb . 24. It was submitted 
that as a result of the closure , no work could be provided to the workman , 
and hence the servicesof the workman were terminated and he was offered 
all his legaldues which herefused to accept. Since therewasno settlement 
again , before the Asst. Labour Commissioner , a failure report was 
submitted after which the Governinent was pleased to refer this dispute 
to this Tribunal. It is on this background of this case , I now , proceed to 
considerthe several submissionsmade by the learned Advocates forboth 
the sides. 10. Now , on reading the evidence of the workman , it is 
abundantiy clear that he was agrieved by the first letter of termination , 
mostly because it was issued not by the Marinecrete but it was issued 
on the letter lead of M /s Madgavkar and Madgavkars ( Vide Exb . 14 ). 
Hence , conciliation proceedings started in whicha settlementwas arrived 
at as noted in Exb . 15. Now , it will have to be borne in mind that this 
seillement was arrived at on 10.2.86 , while Party Il- M /s Marinecrete 
India had stopped its business w.e.f. 26.10.85 as noted in the notice of 
closure al Exh. 20. The evidence on record also discloses that after the 
closure of business , all the workmen were offered their legal dues, and 
consequently except the present workman all remaining 27 workmen 
accepted their legal dues , as can be seen fron : Exb . 21. This is dated 
24.10.85 . Thus , in themonth of October , 1985 itself, the workman was 
fully aware of the situation i. e. closure of business by Marinecrete : The 
workinan even in his examination - in -chiet has stated , " The Partners 
closed their Marinecrele Company on 24.10.85 " . Inspite of that it seems 
that he insisted on his reinstatement, before the conciliation Officer and 
hence it has been stated by Shri Kamat that at the request of the 
Conciliation Officer, a settlement was arrived an, in which there was an 
agreement to reinstate the workman with continuity of service and on the 
same terms and conditions existing prior to his termination of services. 
However, theaforesaid agreementwas inoperative: in as much as, it was 
incapable of performance; in so far as M /sMarinecrete India had stopped 
its business in salvage and as such there was no necessity of the present 
workman , who was a trained diver. There is absolutely nothing in the 
sertlementto indicate thatthere was any implied understanding given by 
the Manageinent of Marinecrete India that the present workman would 
be reinstated / acconnodated in any of the sister concerns of M /s 
Madgvkars . Thus , inspite of the fact that the wockman knew about the 
realsale of affairs,he insisted on his reinstatement on a job ,which could 
not have been offered to him by the Company , as the Company had closed 
itsmain business of salvage. In view of this state of affairs ,it hasbeen 
rightly pointed outby Shri Sardessai thatthe first clause in the settlement 
at Exb . 15 was nugatory , so to say , void in asmuch as, it was incapable 
ofperformance by the employer. On this ground alone, it has beenrightly 
pointed outthat the said clause being void , and the presentdispute raised 
bytheworkman is not legally tenable: Shri Sardessai wanted to emphasise 
thatthis Tribunal cannot go beyond the compass of a reference made by 
the Government, and hence when the essential term in the settlement is 
Sei al naught, the workman s position is restored to his termination , 
brought aboutby a letterdated 10.9.1985 .However, the reference enables 
This Tribunal 10 adjudicate whether the action of Party Il in terminating 
ihe services of the present workman w.e. f.7.3.1986 is legaland justified . 
This crucial question in the case cannotbe considered by this Tribunal, 
once it is held that the first clause in the settlement is clearly void , as it 
was incapable of performance. Thus, it is on this ground alone, it has been 
rightly pointed out by Shri Sardessai that this reference is not enable. 


case . Now , pursuant to the settlement at Exb.15 , the workman went to 
resume on 1st March 1986.However, he was kept idle for a week or so 
and eventually he was offered letter of termination , which he did not 
accept and hence the same was sent by Registered post, which he also 
refused as can be seen from Exb. 17. along with this letter an amount of 
Rs. 1000 /- was offered to him as his legal dues which he did not accept 
and hence the samewas sentbyMoney Order to the Labour Commissioner 
who also refused to accept it. The workman has admitted this fact in the 
last paragraph of his cross examination . He has further stated that 
thereafter,hemade a representation to the Company which is at Exb . 18 . 
Now , on reading his evidence , it clearly seems to me that the workman 
wants to allege that the two sister concerns namely M /sMarinecrete India 
and M /s Madgavkar and Madgavkars are the same. Hehas denied the 
suggestion ,made to him at the fag end in his cross examination , and has 
attempted to assertthatMarinecrete India and Madgavkar and Madgavkars 
are not two separate entities. However, the evidenceled on behalf of Party 
II clearly goes to show that these two concerns are separate in business 
as also in other aspects, although their offices are situated at the same 
place . Shri Kamat in his evidence at Exh . 19 has clearly stated that both 
the Companies have separate inusier roll .transactions and accounts. He 
has further stated that the employees were separate and were not 
interchangeable. His evidence also discloses that in the year 1983. ilere 
was a dispute amongst Madgavkar brothers . One of the two brothers by 
name AnandMadgavkar continued with Marinecrete India along with his 
father,while the other brother by name Anil opted to start new Company 
by name M /s Madgavkarand Madgavkars. Overand above,he has further 
stated that afterMarinecrete India wasclosed . Anand Madgavkar started 
his business as a consultancy in salvage . He has also added that after the 
closure ofMarinecrete India , its erstwhile Partners - Anand Madgavkar 
does notdo the work of salvaging, and hence he did notneed any 

Divers 
and hence the present workman was unsuitable for hisn and hence he was 
unable to accommodate or reinstate him . Now ,whatever has been stated 
by Shri Kamat in this behalf has not been seriously challenged in the cross 
examination . Besides ,sinceMr.Kamatwas theManager of the Company . 
he is expected to know the real state ofaffairs, in regard to the business 
ofMadgavkars .Hewas also a signatory to the settlement at Exb. 15. Thus , 
considering this state of affairs, it clearly seems to me that on account of 
closure ofbusiness of salvage. Party II had no need of workman s services 
as trainee Diver. It is in these circumstances, it has been rightly points 
out by Shri Sardessai, that the services of the present workman were 
terminated . Thus , this is a case of retrenchment on accountof closure of 
business. The workman was offered his legal dues which he refused to 
accept as stated carlier and hence absolutely no fault can be found in the 
the order of termination issued againstthe workinan . 1; therefore hold that 
the action of Party II - management of M /s Marinecrete India , in 
terminating the services of Party I, is perfectly legal and just and hence 
I answer the first three issues accordingly . 


12. That takes me lo consider whether Party 1 - Workman is entitled 
to any relief . Now , in view of my findings on the first three issues, il 
follows that the workman could nothave been reinstated in so far as the 
employer has closed down his business .Now ,the workmán seems to be 
aware of this position as can be seen froin written Arguments submitted 
by Shri Subhas Naik for Party I. In the concluding para . of his argumenis 
atExb. 26 ,ithas been urged that in lieu of reinstatement,he should be paid 
a compensation of Rs. 26,000/-. Now , in para. 13 of the written 
arguments, a claim for Rs. 5.930 /- itas been made on accountof carned 
wages, of September. 1985. back wages, notice pay , retrenchment 
compensation ,Gratuity and leave wages. Besides, a nei amount ofRs. 
20,000 /- has been claimed as compensation forwrongful termination in 
lieu of reinstatemeni and back wages from 1986 to 1992. Now.al the 
outset, it will have to be stated that the claimimade by the workman is 
not only exhorbitantbut the same is also unjustified . Alone slage ,an ex 
gratia amount of Rs.5,000 /- by way ofcompensation was offered to the 
workman ,which he refused to accept as stated by Shri Kamat. Now , il 
has been contended in para . 13 of Exb . 26 thatif this amount was accepted 
andkept in the Bank by the workman ,he could have fetched a sum of Rs. 
1200 /- by this time. It is not convinceable as 10 how the workman has 


11.However, even assuming for the sake of argument thatthe above 
referred submission of Shri Sardessai is not to be accepted , and the 
reference is held to survive , still on merils, the workman kas very little 
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GOVERNMENT OF GOA 


AT PANAJI 


( Before Shri M. A. Dhavale , Hon ble presiding officer ) 


Ref. No. IT / 18 / 90 


Kum . Adelina Soares Rebello ... Workman /Party 1 


V / s 


quantified the amount of compensation at Rs. 20,000 /-. Now , I have 
already pointed outthatthe order of dismissal is perfectly legal and valid 
as the employerhad closed his business. Hence, it was advisable for the 
workman to have accepted the amount of Rs. 5,000 /- which was offered 
to him .However, it has been rightly pointed out by Shri Sardessai that 
the workman was adamant andby way of prestige issuehe raised a dispute 
and insisted on his reinstatement which could not have been done , on 
account of closure of business . Hence , no fault can be found with the 
employer and hence the workman’s claim for Rs. 12,000/- as stated in 
para . $ 3 of Exb . 26 cannotbe decreed . However, Shri Sardessai has very 
fairly conceded that his client is still prepared to offer a compensation 
of Rs. 5,000 /- to the workman .Now , it is an admitted fact that after the 
refusal ofhis légal dues offered to him ,the employer sent Rs. 1000 /- by 
Money Order to the Labour Commissioner . However,thatMoney Order 
was returned to the Employer.Hence ,this amounthasnot been received 
by the workiran . I, therefore hold that this amount of Rs . 1000 /- and a 
compensation of Rs. 5,000 /- will have to be given to the workman in full 
and final settlement of his claim against ihe employer. I, therefore direct 
Party I!- Employer to pay the aforesaid anount on or before 15th March , 
1993, failing which the workinan would be entitled to recover future 
interest at 12 % over the said amount from 16th March ,1993 till the entire 
amount is released . I, therefore , pass the following order. 


M /S Margao Municipal Council ... Employer/Party II 


Workman represented by Adv. R.V.Gaitonde. 
Employer represented by Adv. M. S. Bandodkar.. 


Panaji Dated : 26.2.1993. 


AWARD 


In exercise of the powers conferred by clause (d ) of Sub . Section 
( 1 ) of Section 10 ofthe Industrial Disputes Act, theGovernment of 
Goa by its order No. 28/ 15 /90 -LAB dared 13th June, 1990 has 
referred the following issue for adjudication by this Tribunal. 


ORDER 


1. Whether the action of the Margao Municipal Council in 
terminating the services of Kun . Adelina Soares Rebello , Lower 
Division Clerk , with effect from 30th November, 1989. is legal and 
justified ? 


2. Whether Kum . Adelina $ . Rebello who was einployed on daily 
rated basis is entitled to be declared as permanent ? 


· Ti is hereby ordered that the action of the Management : M /s 
Marinecrete India, Panaji , in terminating the services of Party I - Shri 
Rajendra A. Vaiganker, Diver w.e.f. 7-3-1986 is perfectly legal and 
justified and hence he is not entitled to be reinstated in service . Instead , 
it is hereby ordered that Party II - M /s Marinecrete India, shall pay a sum 
of Rs . 6,000 /- (Rupees Six Thousand Only ) to Party 1 - Shri R. A. 
Vaigankarin fulland final settlementoſhisclaimon orbefore 15th March , 
1993 failing which, Party ! Workman would be entitled to recover future 
interesion the aforesaid amount at 12 % from 16th March , 1993 , till the 
entire amount is released . 


3. If so , from what date ? 


3. If the answer to ( l ) and (2 ) above is negative . 10 whai relief 
the workman is entitled ? 


2 


2. On receipi of this reference . a case at No. IT/ 18/90 was 
registered and notices were served upon both the parties in response 
to which they appeared and submitted their pleadings. 


No order as to costs . Inform the Government accordingly. 


3. Party I-Kum . Adelia Soares Rebello (hereinafter called as the 
"Workinan ) has filed a statementofclaim ( Exb.2 ) wherein it has been 
averred as follows: 


Sd 
(M. A. DHAVALE ) 

Presiding Officer 
Industrial Tribunal: 


order 


No. 28/ 15 / 90 -LAB 


The following Award given hy the Industrial Tribunal; Goa, 
Daman and Diu is hereby published as required under the provisions 
of Section 17 of the Industrial Disputes Act, 1947 (Central 
Au XIV of 1947 ). 


Party 1-_Workinan was employed by Party Il -M /s Margao . 
Municipal Council ,Margao ,Goa , as a Lower Division Clerk purely 
ontemporary basis from 29-9-86 to 20-12-86 on daily wages of Rs. 
25 /- on. condition that her services were liable to be terminated 
without any reason with 24 hours notice. Accordingly , her services 
were terminated on 20-12-1986 . Thereafter shewas given a break for 
11 days and again reappointed on the same post from 1-1-1987 to 
26th Feb., 1987 on daily wages referred to above. Thus, the process 
of appointment and termination was followed intermittently from 
time to time, as indicated in Exb , W - 3. The daily wages were 
increased from Rs.25 /- to Rs. 351- from 27th Sept. , 1988 , and were 
subsequently increased to Rs: 42/- per day from 7-9-1989 .However , 
the workman s services were finally terminated w.e.l. 30-11-1989 
without any reason : It is the workman s case that throughout her. 
tenure in service , sherendered satisfactory services and no fault was 
found with her performance . She therefore claims that looking to the 
nature of the services rendered by her, they were of permanantnature 
and hence the action of the Municipal council in terminating her , 
services is malafide and un -just. The staff of Party II is governed by 
Minimum Wages Act, 1948 and hence the wages payable to the 


By order and in the name of the Governor of Goa . 


V. G. Murerkur, Under Sectetary (Labour). 


: 


Panaji , 12th March 1993. 
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employees should have been in accordance with the rates of wages permanent basis : on the basis of these contentions , it has been 
declared by the State Government from time to time. The workman prayed that the present reference does not survive for consideration 
claims that the rates of wages payable to LDC.comes to Rs. 50.32 and even if it survives , still the workman is not entitled to any relief 
per day.w.e,f. 16-8-88 and Rs. 52.50 from 1-1-1989 and Rs. 54.30 whatsoever . 
from 1-7-1989 whereas she was paid for less than the rates prescribed 
hy the Government. Hence , it has been alleged that a penal action 5. Thereafter theworkman filed a rejoinder ( Exb . 4 ) wherein she 
should have been taken against Party - Il as contemplated u /s 22 of controverted all thematerial contentions taken up by theMunicipal 
Minimum Wages Aci. Hence, it is prayed that this Tribunal should Council and reiterated her claim . 
direct party il to pay the difference ofwages on the basis of the above 
referred rales .Although the workman was employed intermittently , 6. On these pleadings, I framed the following issues at Exb . 5 . 
xoill she served for 248 days in a calendar year and as such the 
provisions contained in Sec . 25 -F of the Industrial Disputes Act. 1. Does Party No. I prove that her services were illegally 
ought to have been followed by Party II. Hence, on this ground also , 

terminated by Party No.Il with effect from 30-11-1989 ? 
the order of termination is bad in law .: After the termination of 
services of the work man , she was informed that someposts of Peons , 

2. .Does sheprove that shewas entitled to be inadepermanent 
LDCs and Sụpervisors were to be filled in for which the candidates 

in service ? 
would be interviewed by the Departmental Selection Committee 
scheduled on 1.1-9-90 . The work man appeared for the interview but 

3. Does Party No. Il prove that the service of Party No. Iwere 
unfortunately she was not selected ,although she claimsthat she had 

on contractbasis which came to an end on 30-11-1989 and 
the requisite qualification and experience. Instead , the Committee 

as such she is not entitled to any relief ? 
selected 5 female clerks whose names are given on page 5 of the claim 
statement. Thus , the workman s right was ignored and there was a 4. Whether Party No. I is entitled to any reliet ? 
breach of S. 25 -Hof the 1. D.Act. Hence, the appointments of five 
clerks are in contravention to the provisions contained in S. 25 - Fand 

5. What award or order ? 
S. 25 - H of the Industrial Disputes Act. Hence , theworkman subunits 
that the above referred appointment orders should be set aside by 7.My findings on the above issues are as follows for the reasons 
giving preference to the workinan .Hence ,the workman claimsthat: stated below : , 
( 1 ) She should be paid the difference of wages: ( 2 ) The orders 
appointing five personsmentioned on page 5 of Exb . I should be set 

t. In the negative . 
side and the present workman should be appointed in one of the 
vacancies after holding that theworkman s retrenchmentis void and 

2. In the negative.: 
invalid . 

3. In the affirmative . 
4. Party 11- M /S Margao Municipal Council by its written 
Statement ai Exh. 3 resisted the workman s claim contending 

5. As per final order below . 
interalia as follows: 

REASONS 
The present reference is not inaintainable in as much as the 
Government did not seein to have applied its mind to the facts of this 

8. The rival contentions of the parties of this dispute have been 
case . Infact, Party II did notterminate the services of the workman 

stated in the opening paragraphs of this judgment, which need no 
but they automatically stood terminated by virtue of the last order 

t urther repetition . Now , the entire burden of proving the first two 
of appointment dated 1-1 1-1989 . The workman had accepted the 

issues was obviously upon Party 1- Workman . However ,she has not 
terms and conditions of the contract of service and hence she is now led any oral evidence in support other allegations. On herbehalf Shri 
estopped from contending that she should have deemed aspermanent 

Gaitonde submitted an application on 21-1-92 wherein it has been 
servantin the Council and that her termination is illegal and void . In 

stated that the workman does not wish to examire or to rely.onany 
view of the provisions contained in S. (00 ) (bb) of the Industrial. 

documents except those which are cited in the statementofclaim and 
Disputes Aci, the workman is notentitled to demand reinstatement. 

rejoinder. It has been also stated that she does not want to examine 
Withoutprejudice to ihe aforesaid contentions it has been admitted 

any witness in support of her case. Over and above , it has been 
that the workman was first appointed from 29.9-86 to 20-12-86 on further submitted in this application . “ In view of the stand ,there is 
purely temporary basis on daily wages of Rs. 25/5. Itwas the practice no question of reinstatement and therefore the Union submits that 
of the Municipal Council to appoint such daily rated persons who 

the action of the employer is fair and justified is left for the decision 
are dependents of the retiring employees as and when Council of the Court. Union does notpress for reinstatement and she should 
require temporary staff for running its administration . Whenever be given inonetary benefits ." In para. 4 of the Rejoinder arExh.4 filed 
such appointments were made specific orders were issued informing 

by Shri Gaitonde, it has been further stated thus : 
the candidate that the appointmentwas for a specific period . Such 
orders are issued to the persons who are appointed on purely 

" In view of Sub - Clause (bb ) of clause ( 00 ) of Sec . 2 issue does 
lemporary basis. Hence, ihe last working day for the present not-survive and the petitioner claimsthather services are terminated . 
workman was 30-11-1989 : Thus ,the contract of service caine to an 

wrongfully violating the principles of natural justice and fair play 
end biy efflux of time and hence the termination is covered by the and demands the relief as decided by the industrial Tribunal 
exception of S. 2 (00 ) (bb ) of the 1. D. Aci. Hence the present 

having regards to the facts and circumstances of the case . 
reference is notmaintainable . Ithas been contended that the Council 
appointed the workman who was a daughter of a retired employee In view of this state of affairs it has been rightly comended hy 
outofhunanitarian atlitude but the appointmentwas of a temporary Shri M. S. Bandodkar that workman Miss Rebello has given up the 
nature. Thereafter, she w 

was called for an interview but she did not point in the Rej to her challenge that her case does not fall. 
pass in the interview test and the five workmen named by her in Exb . under retrenchiment. Hence , according to him : the only ground on 
I were appointed purely on the basis of merit Since she was not which the workman s termination is challenged is that, it amounted 
selected by the Departmental Selection Cormietee, she could not be 

to victimisation , malafide and against the principles of natural 
appointed and hence there was no question of contirming her on 

justice. Now , this being the allegation made by the workman , itwas 


***** 


2 . 


HE 
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obvious that the entire burden of proving her allegation was obviously 

Order 
upon her. However, as I have stated earlier the workman harself did 
not venture to step into the witness box nordid sheexamine any other": 

No. 28 / 33 /92 -LAB 
witness on her behalf in support of her allegations. No burden was 
çast upon the employer and hence no evidence has been led on behalf The following Award given by the Industrial Tribunal, Goa , 
of the employer. 

Daman and Diu is hereby published as required under the provisions 

of Section 17 of the Industrial Disputes Act, 1947 (Central Aci XIV 
9. Now although ithas been alleged thatthe workman s termination of 1947 ). 
amounts to victimisation and was against the principles of natural 
justice still the said allegation has noibeen proved by any cogent 

By order and in the name of the Governor of Goa . 
evidence by the workman . No oral evidence was led and even the , 
documenis produced by her do not support her allegations. Hence , V. G. Manerkar , Under Secretary (Labour ) . 
it has been rightiy urged by Shri Bandodkar that the said allegations 
cannot be said to fiave been duly proved . To support his argument Panaji, 31st May, 1993. 
in this behalf,he has placed reliance on a ruling of the Supreme Court 
in the case of Bharat Iron Works v /s Patel 1976 II LLG wherein it 
has been clearly stated that the victimisation is a serious charge by 
an employee against the employer and the said chargemust be proved 
by the employee by leading cogent evidence otherwise the said 

IN THE INDUSTRIAL TRIBUNAL 
charge would fail . Thus, relying on these observations, it will have 
to be concluded that in the absence of any oral or documentary 

GOVERNMENT OF GOA 
evidence led on behalf of the workman hier allegation that the order 
of termination amounts to victimisation or against the principles of 

AT PANAJ! 
natural justice cannotbe accepted . 

(Before Shri M. A. Dhavale, Hon ble Presiding Officer) 
10. It is the Employer s contention that the services of the 
workman were on contract basis which came to an end on 30-11-89 . 

Ref. No. IT /53/92. 
and as admitted by ShriGajtondéthe order of termination in this case 
does not amount to retrenchment. The termination also did not Miss Jacinta Lobo Workman /Party : 
amount to victimisation or was malafide against the principles of 

V / s 
natural justice and hence it follows that the workinan is notentitled 
to the relief ofreinstatement. Besides, as stated earlier the relief of 

M /s Sai Services Station Led ... Employer /Party 11 . 
reinstalement has also been given up by Shri Gaitonde in his 
application dated 21-1-92 

Workman represented by Adv.:P . J. Kamal. 

Employer represented by Adv. A. M.Karnik . 
1 1.However, ShriGaitonde has clained that the workman should 
be given themonetary benefits which were accrued to her but which 

Panaji , Dared .: 30.4-93 . 
were not paid to her. It is his case that the workman was paid less : 
than theminimum wagės and hence the difference should be paid to 

AWARD 
her. However , it has been righuly pointed out by Shri M. $. 
Bandodkar for theMunicipal Council that the scope of this reference in exercise of the powers conferred by clause ( d ) of Sub . Sec. (1 ) 
is limited for considering whether the action of the Municipal 

of Sec. 10 of the Industrial Disputes Act, 1947 the Govt. of Goa by 

its order No. 28 / 33 /92 -LAB dated 24-8-1992 has referred the 
Council is legal and justified and whether the workman was entitled 

following issue for adjudication by this Tribunal. 
to be declared as perinanent. In view of thematter an incidental relief : 
ofmonetary benefits calculated on the basis of difference of wages 

" Whether the action of the management of M /s Şai Services 
cannot be granted in this reference .Over and above , it has been 

Station Ltd., Panaji, in terminating the services of Miss Jacinta 
brought to mynotice by Shri Bandodkar har the present workman 

Lobo , Counter Sales Officer,with effect from 1 1-10-90 is legal 
has filed LCC /2 /92 for claiming the difference ofwages which is still and justified ?" 
pending in the Labour Court. I13 view of thematter, it follows that 
10 relief canbegranted to the present workinan in this reference and If not, to what relief the workman is entitled ? 
hence I answer the issues accordingly and pass the following order. 

2. On receipt of this reference , a case at No. IT /53 /92 was 
ORDER 

registered and notices were served upon both the parties in response 

to which they appeared and submitted their pleadings which can be 
Te is hereby declared that the action of the Margao Municipal in 

found at Exb . 5 , 6 and 7. On going through the pleadings, I framed 
termination the services of Kum . Adelina Soares Rebello , Lower 

the necessary issues at Exb. 8 and thereafter the matter was posted 

for hearing. However, Shri P. J. Kamat representing party 1 - 
Division Clerk .w.e.f., 30th November 1989 is perfectly legal and 

Workman and Shri A.M. Karnik representing Party .ll - Employer 
justified and hence she is not entitled to any relief whatsoever . 

submitted before the Tribunal that there was every possibility of 

settling the claim out side the Court and accordingly they did selte 
No order as 10 costs . Government be informed . 

the dispute and submitted a settlement on this day the 30th April. 
1993 . 


Sd / 
M. A. DHAVALE) 

Presiding Officer 
Industrial Tribunal 


3. It was the grievance of Party 1 -Workman thather services were 
illegally terminated by Party Il-Management of M /s Sai Service 
Station Ltd., Panaji .On the other hand , it was the contention of Party 


. 
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11- Employer that Miss Jacinta Lobo had tendered her resignation 

IN THE INDUSTRIAL TRIBUNAL 
w.e.f. 11-10-90 and hence she was relieved of her job . However, a 
dispute was raised by the workman before the Labour Commissioner 

GOVERNMENT OF GOA 
which ended in failure and hence the Government was pleased to 
refer this dispute to this Tribunal for adjudicating as to whether the 

AT PANAJI 
order of termination of the workman is legal and justified . 

(Before Shri M. A. Dhavale, Hon ble Presiding Officer ) 
4.However, as stated earlier, before the evidence in this case was 
recorded , it was submitted that there was possibility of settling the 

Ref. No. IT / 37/ 90 
dispule and accordingly thesettlementhas been arrived at,which has 
been duly verified and recorded at Exb. 10. The learned Advocates Shri Vijay Kanolkar 

Workunan / Party ! 
for both the sides have submitted that in view of the settlement, a 

Vis 
consent award be passed . I have gone through the terms of the 
settlement and I have found that they are certainly in the interest of M /s Hotel Mandovi 

Employer/Party 11 
the workman and hence I accede to the submission made by the 
learned Advocates for both the sides and pass the following consent Workman represented by Shri Raju Mangucshkar. 
award : 

Employer represented by Adv: A. M.Karnik . 


ORDER 


Panaji . Dated .: 30-4-93 . 


In view of the settlement at Exb . 10 , the following consent award 
is hereby passed . 


AWARD 


1. It is agreed by and between the parties that the Management 
of M /s Sai Service Station Ltd., will pay a sum . of Rs. 20,0001. 
(Rupees Twenty thousand only ) to Miss Jacinta Lobo -Workman 
Party 1. in full and final settlement of all her dues including earned 
wages . raiuity, ex -gratia etc. 


In.exercise of the powers conferred by clause ( d ) of Sub . Sec . ( 1 ) 
of Sec . 10 of the Industrial Disputes Act, 1947 the Government of 
Goa by its order No. 28 /39190 -LAB dated 20th August, 1990 has 
referred the following issue for adjudication by this Tribunal. 


2. In view of the payment mentioned in clause no.1, 
hereinabove Party I/Workman withdraws her dispute listed at 
IT /53 /92 treating the same as amicably settled and closed . 


“ Whether the action of the management of M /s HotelMandori. 
Panaji -Goa , in terminaling the services of Shri Vijay Kanolkar, 
Assistant Maintenance Mechanic /Serviceman , with effect from 
13-2-1989 , is legal and justified ?" 


If not, to what refief the workman is entitled ?" 


3. It is also agreed by and between the parties that Party / 
Workman shall notraise any claim /grievance in respect of employment 
including reinstatement with full back wages and continuity in 
service and /or any monetary compensation in view of the 
settlement reached between the parties. 


2. On receipt of this reference a case at No. IT/ 37 / 90) was 
registered and notices were served upon both the parties, in response 
to which they appeared and submitted their pleadings, which can be 
found at:Exb . 2. 3 and 4. On going through the pleadings. I framed 
the necessary issues at Exb . 5 and thereafter the matter was posted 
for hearing . 


4. Party I/Workman further agrees that she has no right of 
employmentwith the Employer/Party II on payment of the amount 
in clause no . I above . 


5. Einployer/ Party II will make the payment as mentioned in 
clause I hereinabove to the workinan /party 1 on or before 29-4-93 
( Thecheque for the aforesaid amount hasbeen rendered and accepted 
hy Party l-workman on 30.4.1993). 


6. No order as to costs . Inform the Government accordingly . 


3. On behalf of Party I, the statement of workman was recorded 
at Exb . 8 and he also produced several documents wbich are at Exb . 
2,9 , to Exb . 15. Adv . A.M.Karnik who is representing the Employer 
submitted thathe did not want to examine the inquiry Officeras the 
enquiry proceedings are already on record and hence the case was 
fixed for arguments. However, thereafier it was submitted that there 
was severy possibility of settling the dispute out of couri and 
eventually on 22-4.93 the learned Advocates for both the sides 
submitted that the dispute between the parties has been settled and 
bence it has been prayed that a conseat award be passed in terms of 
thesettlement at Exb. 20. I have gone through the termsof settlement 
and have found that the same are in the interest of the workman and 
hence I accede to the requestmade by the learned Advocates forboth 
the sides and pass the following consent award . 


SW . 
(M , A. DHAVALE ) 

Presiding Officer 
Industrial Tribunal. 


order 


ORDER 


No. 28/39/90-LAB 


In view of the settlement at Exb . 20 the following consent award 
is hereby passed . 


The following Award given by the Industrial Tribunal, Goa 
Daman and Diu is hereby.published asrequired under the provisions 
of Section 17 of the Industrial Disputes Adt: 1947 (Central XIV of 
1947 ). 


1. The workman agrees to withdraw his case listed au IT /37/ 

90 , treating that the same matter is amicably seltled io his 
satisfaction . 


By order and in the name of the Governor of Goa . 


V. G : Manerkar, Under Secretary (Labour ). 
Panaji . 31st May , 1993 . 


2. In view of clause no . 1 above, the employer agrees 10 

pay to the workman by way of ex - graria , a sun of 
Rs. 15,000 /- ( Rupees filteen thousand only } in addition 
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to his dues amounting to Rs. 3077/ - (Rupees three thousand 
seventy seven only , inclusive of unclaimed bonus for the 
year 1988-89 , which the workman had not collected . 
Annexed herewith are the particulars of payment of Rs. 
3077 / - and marked as Annexure A . 


" whether the action of the management of M /s Fomento 
Corp.,Margao ,Goa , in terminating the services of Shri Amancio 
Peter Cortcz., Garage Incharge . with effect from 1-2-1988 
is legal and justified ? 


If noi, what reliel the workman is entitled to 


3. The paymentmentioned in clause No. 2 above , is in full and 
final settlement of his claim for reinstatement with full back wages 
and continuity of service . The workınan shall not raise any dispute 
whatsoever in the said matter or in any othermatter . He also agrees 
that he has no right of employment with the employer/Party II . 


2. On receipt of this reference. a case at No.IT/8/89 was registered 
and notices were served upon both the parties in response to which 
They appeared and submitted their pleadings . 


4. Employer/Party 11 will make the payment on 22-4-1993 and 
issue the Service Certificate as if the workman has resigned from the 
Services on his own . 


Porty l- Shri Amancio Peler Cortez (hercinarier called as the 
workman has filed a statement of claim (Exb . 2 ) wherein he has 
everred as follows: 


5. No order as to costs . Government be informed . 


Sul 
(M. A. DHAVALE ) 

Presiding Officer 
Industrial Tribuna ), 


Order 


The workman was serving with Pariy Il- Shri Madhu Timblos . 
proprietor of M /s Fomento.Corp .. Margao . Goa , (hereinafter called 
as the Employer ) since 23-3-87 as a Garage Incharge in the 
Employer s branch at Mapusa -Goa . The last Salary.drawn by the 
workian was Rs. 700 /- p . m . and he worked till 5th Feb. 1989. On 
Ise Feh .. 1989 the employer lerminated the workman s services with 
immediate effect withoutnotice , by his letter dated 25-1-88 . It is the 
grievance of the workman that the order ofterimination of his services 
is illegal, arbitary and unjustified . on the date of the termination , the 
workinan was holding a parmanent post ofGarage Incharge and was 
continuously serving on that post . before lermination no statutory 
notice was given to the workinan and he was also not paid his legal 
dues. Besides , the workman alleges that the ternination of his 
· services was without any just cause or reason . Hence , the workman 

raised a dispute before the Labour Commissioner, huithe anployer 
dict not remain present with the results that the conciliation ended 
in failure and a report to that effect was submiticuloche Government. 
in respence to which , the Government was pleased to refer this 
dispute to this Tribunal for adjudication . The workman therefore 
prays that the order of termination be struck down and he should be 
reinstated in service with other incidental reliefs , 


No. 28 /60 / 88 - ILD 


The following Award given by the Industrial Tribunal. Goa , 
Daman and Diu is hereby published as required under the provisions 
of Section 17 of the Industrial Disputes Act, 1947 (Central Act XIV 
01 1947 ) . 


By order and in the name of the Governor of Goa . 


V, G. Manerkar. Under Secretary ( Labour ). 


Panaji. 14th June , 1993. 


3. Party 11- Employer by his written statement at Exb . 3 
resisted the workman s clain contended interalia as follows: 


c 
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GOVERNMENT OF GOA . 


AT PANAJI 


(Before Shri M. A. Dhavale , Hon ble Presiding Officer) 


Ref. No. IT / 8 /89 


Shri Amancio Peter Cortez 


Workman / Party I 


It is true the workman was employed as a Garage Incharge at: 
Mapusa ,Goa and the said employment was mostly in managerial or 
administative.capacity and as such it has been contended thathe is 
not a workman aslaid down in the I: D. Act . Besides, the workman 
was appointed on probation on 23rd March , 1987 to test bis 
suitability for the said post . The post on which the workman was 
serving was of a permanent nature and on account of the nature of 
this post ; the workman was appointed on probation to test his 
suitability for the said post.Hence ,it is denied that the workman was 
appointed on the permanent post straightway from the date of his 
joining . Under the circumstances. it was not necessary for the 
einployer to give any notice before terminating the services of the 
workman . At the time of termination of his services . all his legal dues 
were tendered to him and was asked to colleci the same. Thus , this . 
is a case of termination simplicitor and all the legal formalities werd 
observed by the employer. It is denied that the termination was 
without any cause or reason . On the other hand , during the period 
of probation his performance was not at all satisfactory and the 
employer found that he was not a suitable candidate for being 
confirmed in the permanent posi ofGarage Incharge, and hence the 
employer had to terminate the services of the workman for his 
inefficiency.Hence, it has been contended that the order oficrmination 
is well justified and calls for no interference by this Tribunal. 


V / s 


Mis Fomento Corp. 


Employer/Party . II 


. 


Workman represented by Adv. A. Nigalye . 


Employer represented by Adv . B. G. Kamat. 


Panaji , dated , 6.5 . 1993 


AWARD 


In excercise of the powers conferred by clause (d ) of sub . Séc . 
( i) of Sec. 10 of the Industrial Disputes Act, 1947 the Government 
of Goa; by its order No. 28 /60 /88 -ILD dated 11th January, 1989has 
referred the following issue for adjudication by this Tribunal. 


4. Thereafter, the workman filed a rejoinder ( Exb.4 ) wherein he 
contraveried the employer s contentions and reiterated his claim 
made in the statement of claim . 


PRE 
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5. On these pleadings.my learned Predecessor Shri S. V.Nevagi, 
framed the following issues al Exb . 5 . 


1. Whether Party 1/Workman was employed in managerial or 
administrative capacity on probation from 23rd March , 1987 as 
claimed in para . I of the Written Statement ? 


2. If so ,whether the inanagement of Party II found the workmani 
Pariy lasneither fi nor suitable for confirmation in the post and as 
such his services were terminated by way of simple termination as 
Stalled in para . 6 of the written statement ? 


3. Whether the action of the management of M /s Fomento Corp., 
Margao . Goa in terminating the services of Shri Cortez , Garage 
Incharge . w.e.f. 1.2.1988 is just and legal in the circumstances of the 
case ? 


to much to think that the post held by him was of managerial or 
administrative nature as contended by the employer. I, therefore , 
reject the employer s contention in this behalf and hold that Shri 
Cardoz was a workman but he was appointed on probation and 
answer issue no . I accordingly . That takes me to consider whether 
the action of the manageinent amounts to simple termination or 
retrenchment. Now , since the workman was on probation . he had no 
vesied right in the sense that he was not holding a permanent posi. 
He was discharged even during the period of probation and on this 
established state ol affairs , it will have to be concluded that the 
action of the management was termination simplicitor and not 
retrenchment. The law on this point is now well settled by the 
decisions of the Supreme Court and also of several other High 
Courts . However , Shri B.G.Kamat has invited my attention 10 one 
ruling reported in F.L.R. 309 (Anthony Olinto Silva v.S. V. Nevagi 
& Others ) It is a judgment of Division Bench of Our High Court at 
Panaji Bench wherein Their Lordships considered the position of a 
Trainee who was appointed for a period of 6 months. His training 
period was extended but on account of his unsatisfactory . 
performance his services were terininated before the completion of 
one year. On the basis of these facts Their Lordships ultimately 
found that this termination of the trainee did not amount to 
retrenchment. Now , the facts in the instant are quite similar to the 
facts in the reported case and hence respectfully following the 
ratio in the above referred ruling, I hold that the action of the 
management in this case was a simple termination as contended by 
the employer in para . 6 of his written statement. I, therefore , 
answer issue no.2 in the affirmative . 


4. What reliefs , if any , is the workinan entitled to in this case ? 


6.My findings on the above issues are as follows for the reasons 
stated below : 


1. Party 1-Workman was employed on probation . 
2. Yes 
3. Yes 
4. The workman is not entitled to any relief . 


REASONS 


9. The last question that reinains to be considered is whether the 
order of termination is just and legal. Now . the order oftermination 
can be found at Exb . 7. It reads thus : 


January 25th , 1988 . 


7. The rival contentions of ihe parties to this dispute have 
heen stated in the opening paragraphs of this judgment which 
Deed no further repetition . Now , inorder to substanțiate his.claim . 
the workman has examined himself al Exb . 6 while on behalf of 
Party 11- Employer two witnesses namely Ravindra S. Kamai and 
Hugu Gonsalves have been examined at Exb . 8 and 11. Both the 
parties have also produced relevant documents and on considering 
the oral and docuinentary evidence I now proceed to consider the 
issues framed in this case . 


To , 


Mr. Amancio Cordez . 
Mapusa Goa . 


Please be informed thaiwith effectfrom February. Isi... 1988 you : 
services are terininated . 


Kindly collect your dues from the above office . 


Yours faithfully , 


For: FOMENTOCORP : 


Sd / 
Julio Cruz 


Received on 1st Feb., 1988 . 


Now , ihe evidence on record discloses that the post of Garage 
Incharge was a permanent post in the employer s establishment. 
However,the main question that arises for determination is whether 
the present workman was appointed in this permanent post right 
from the beginning . 1.e. since he joined the services on 23rd March , 
1987.Now according to the employer the post of the Garage Incharge 
is certainly a responsible post for which an experienced candidate 
was required. However, the cvidence of the workman discloses that 
he has studied only uplo S.S.C.and he hasno Diploma in technical 
sciences ormechanics . Before joining the Employer s establishment. 
this workman was serving on one PetrolPumb. Thus, considering his 
qualifications it does not stand to reason that he could have been 
straight away posted on a permanent post of Garage.Incharge .Now , 
it is a common ground that the order of appointment is not available 
inasmuch as it was not issued to the workman .However,this is also 
a circumstance to dislodge the workman s claim . Had he been 
appointed in ihe permanent post then I think the employer would 
nou have failed to issue an appointment order stating therein the 
terms and conditions of service and the emoluments to which the 
workman would have been entitled . Thus the very fact that there is 
10 order ofappointment further supports the employer s contention 
that since the workman was on trial basis or so to say on probation 
he was not given any order of appointment. I, therefore hold that the 
workman was on probation for 6 months. However, the probation 
period was extended but before theexpiryfofthe extended period the 
employer found that his performance was not satisfactory and 
hence the workman s services were terminated. Now , although i 
have held that the workman was appoinyed on probation , still it is 


10. Thus , the order of termination was duly received by the 
workman and he was also offered his legal ducs and was directedto 
collect the samefroin the Company s office . However , the evidence 
shows.that the workman did not collect the same and hence no 
fault can be found in the order of termination . Thus, in my view , the 
order of termination is perfectly legal and proper and hence I 
answer issue no . 3 accordingly . 


11. Now , apart from the merits of this case . Shri B. G.Kamal has 
also urged that the present reference is notmaintainable because 
there is no industrial dispute as such which could have been initiated 
before the employer in the beginning. Secondly ,he has urged thatthe 
conciliation proceedings were initiated on the complaintmade by the . 
workman in which he did not claim reinstatement, but he requested 
the Conciliation Officer to pay his legal dues . This can be found from 

workman s letter dated 25.3.1988 addressed in the Labour 


the 


Doppe 
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Commissioner . In the last but one paragraph , of this letter , the 
workman has stated thus: 


GOVERNMENT OF GOA 


" Now . I have no other alternative but to give my case in your 
hands which I am confident you will takeaction in the matter and 
thus I may get all clues which I have to receive . " ( Underlining is 
inine for emphasise ) 


AT PANAJI 


( Before Shri M. A. Dhavale, Hon ble Presiding Officer ) 


Ref. No.IT/28/92. 


Shri Hemant H.Naik 


Workman / Party 


V / s 


M /s Chowgule Industries Lid . . 


Employer /partly II 


Workman represented by Adv. S. B. Kantak . 


Employer represented by Adv. M. S. Bandodkar. 


12. Thus, relying on this letter, it has been rightly urged by 
Shri Kamat that the workman raised a dispute only for obtaining 
his legal dues but there is absolutely no reference in this letier that 
he wanted reinstatement. Secondly , the evidence on record doesnot 
disclose that before approaching the Conciliation Officer. the 
workman had raised any dispute before the employer and hence 
relying on this state of affairs it has been urged by Shri Kamat that 
the present reference is not maintainable . To support his 
subtnission in this behalf,he has placed reliance on a ruling reported 
in AIR 1970 Delhi, 60 (Fedders Lloyod Corporation Pvt. Lid . 
V / s Li. Governor, Delhi & Others ) and 1976 LAB IC 285 (Orissa 
Industries ( P ) Ltd. and Presiding Officer, Industrial Tribunal). In 
the First ruling of Delhi High Court, it has heen observed thus : 

" Demand by workmen must be raised first on Managemen 
and rejected by them before an industrial dispute can be said to 
arise and exist-Making of such demand 10 Conciliation 
Officer and its communication by hiın to Management 
wlio rejecis the same is not sufficient to constitute industrial 
dispute . " AIR 1.968 SC 529. Foll . 

13. Thus , the above referred observations substantially support 
the submissions made by Shri B. G. Kamat for holding that the 
pleseni reference itself is notmaintainable . However, I have alrcady 
found on merits that the workman has absolutely no.case and hence 
I hold that the order of termination is perfectly legal and valid and 
hence he is not entitled to any relief whatsoever . I, therefore , pass 
the following order: 


Panaji, Dated .: 29-4-1993. 


AWARD 


In exercise of the powers conferred by clause ( d ) of Suh . Sec. ( 1 ) 
of Sec . 10 of the Industrial Disputes Act, 1947 , the Governinent of 
Goa,by its ordern0 . 28 /7 / 92 -LAB dated 6th April , 1992 has referred 
the following issue for adjudication hy this Tribunal. 


( 1) Whether Shri Hemant H. Naik . Sales Representative of 
M /s Chowgule Industries Lid .. Mormugao Harbour is a 
work man under section 2 ( s ) of the Industrial Disputes 
Aci, 1947 ( Central Act 14 of 1947 ) ?. 


ORDER 


(2 ) If so , whether the action of the management of M /s 
Chowgule Industries Ltd., Mormugao Harbour, in terminating 
the services of Shri Hemant H. Naik .. Sales Representative . 
with effect from 20-9-91 is legal and justilicd . 


It is hereby declared that the action of the Management of 
M /s Fomento Corp., Margao , Goa , in terminating the services of 
Shri Ainancio Peter Cortez , Garage incharge, w.e.f., 1: 2.1988 is 
perfectly legal and justified and hence the workman is not entitled 
to any reliel whatsoever . 


( 3 ) If the answer to ( 2 ) above is noortive , to what relief the 
workinan is entitled ? 


No order as to costs . 


Inform the Government accordingly . 

SJ 
(M. A. DHAVALE ) 

Presiding Officer , 
Industrial Tribunal. 


2. On receipt of this reference a case at No. 28 / 7 /92 -LAB Jaled 
0-4.1992 was registered and notices were sereved upon bush the 
parties in response to which they appeared and submucd their 
pleadinys. Party T- Shri Hemanı Naik ( hereinatier calle as the 
" Workman " ) has filed the statement of claim Exbwherein hè bials 
averred as follows: 


ORDER 


No. 28/7/92 LAB 


The Tollowing Award given by the Industrial Tribunal, Goa , 
Daman and Diu is fereby published as required under the 
provisions of Section 17 of the ludustrial Disputes Act, 1947 
( Central ACI XIV of 1947) . 


The workman was employed as a Sales Representative from loth 
May , 1983 in the Marketing Division of Party 11-M /s ( huwgule 
Industries Itd ., (hereinafter called as the Employer- Company ). 
However , his services were l erminated under a fetter vuiçd 
20th September.1991 which was sent hy Registered posti Along 
with the said letter; he was offered a cheug for Rs. 11.197-50 .as 
representing the retrenchment compensation and salary in licu 
of one month s notice . This order of retrenchment has been 
challenged hy the workman on the ground that 110 domestic 
enquiry was held and thereby the principles of natural justice 
were violated . The workman was not the juniorno si in the cadreand . 
110 rcason was assigned for his retrenchment: In the letter of 
terinination a reference was made to two mure Iciters dated Sth and 
12th of September, 1991. He was directed to show cause .However, 
no enquiry was held and no opportunity was afforded to the 
workmanio defend himself and hence the workman alleges that he 
order of termination is bad and inoperative and hence the same 
should be set aside and he should be reinstated with other incidenral 
reliefs . 


By order and in the name orihe Governor of Goa. 


V. G. Maerkur; Under Secretary (Labour ). 


Panaji , 23rd June. 1993 . 


.........., 
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3. The workman s clain has heen seriously contested by the 
Employer by his written stalenient at Exb . 5. The main contention 
laken up by the Employer is in substance to the effect thai Party 1 
Shri Naik was serving as a Sales Representative and as such he was 
Joing the work of promoting the sales of the company and at the time 
of his termination , his salary was Rs . 2239.50 p.m. In view of the 
matier . it has been contended that he is 101 a workman as defined in 
sec. 2 ( s ) of the industrial Disputes Act. On this basis it has been 
contended that this Tribunal has no jurisdiction to entertain and 
decide this dispute. The Employer has also taken up more contentions 
on the merits of this case and has tried to justify his order of 
lermination passed against the workman . 


10. Now , reading the aforesaid evidence ,there can be absolutely 
no doubt to conclude that Shri Naik was appointed as sales 
Representative and in that capacity his main job was to canvass and 
to promote the sales of the Company hy conducting tours and 
contacting the retailers. He used to obtain orders and used to supply 
the products of the Company to the retailers in South Goa . He was 
working under the Marketing Manager with whom he used to have 
discussionsmainly for promotion of sales. On this established state 
of affairs the only question that arises for deterinination is 10 länd 
out whether Shri Naik was a workman as defined in Section 2 ( s ) of 
the I. D : Act . 


4. Thereafter the workman filed a rejoinder at exb . 6 wherein he 
controverted the employer s contention and reiterated his claiin . 


5. On these pleadings, I framed the following preliminary 
issues at Exb . 7 . 


1. Does Party I prove that he is a workman as defined in 

Section 2 ( s ) of the Industrial Dispute Act ? 
2. Il nou. whether this Tribunal has jurisdiction to decide this 

refcrence ? 


6. My findings on the above issues are as follows for the 
reasons stated below : 


11. Now , it has been rightiy urged by Shri Bandodkar that the 
Employer doesnot allege that Shri Naik was holding any supervisory 
post or administrative ormanagerial post. Instead , it is the firm stand 
of the Employer that. Shri Naik was in Siles Representative whose 
main job was to canvass and to promote sales of his Einployer. On 
this established state of affairs, Shri M.S. Bandodkar has rightly 
placed considerable reliance on a ruling of theDivision Bench of Our 
High Court in the case of S. G. Pharmaceuticals Division of Ambala 
Sarabhai Enterprises Ltd. v / s U.D. Padeinwar and Others . In that 
case Their Lordships were considering as 10 whether a Medical 
Representative of a Pharmaceuticalcompany is a workinan wis 245 ) 
ofthe I. D.Act. After considering the severalrulings ofthe Supreme 
Court and of other High Cours, their Lordships ultimately concluded 
that a Medical representative is nor a workman /s 21st of the Act. 
Now , Shri Kantak for the workman has in viled my attention to the 
Supreme Court rulings reported in : 
( 1) AIR 1971 SC922 (Burmah Shell Oil Storage and Distributing 

Company of India Lid . y . The Burmah Shell Management 

Staff Association ). 
( 2 ) ( 1983 ). 4. Supreme Court Cases 214 (S. K. Verma v/ s 

Mahesh Chandra and another ) 
( 3 ) AIR 1985 Supreme Court 985 (Arkil Gurindl RajRaov , 

Ciba Geigy of India Lid .. Bombay ! 


1. In the negative . 


2. No 


REASONS 


. 


7. As stated earlier. « n the Employer s contention that Shri Naik 
is not a workman),a preliminary issue has been framed which is issue 
110. I referred to above. Now , it has been rightly contended by Shri 
Bandodkar l or the Employer that while making a reference the 
Government was also not sure or was in doubt about the status of 
Shri Naik in the Concern of Mis Chowgule Industries Ltd., and 
bence issue no . I was trained by casting burden upon Party ! , to 
Prive his status. Now , hefore proceeding to consider the legal 
aspect of this case . I think it necessary to refer to Shri Naik s 

vidence which is the only oralevidence in this case. The Employer 
did not lead y Til evidence . 


8. Shri Naikin hisevidence at Exh . Das stated thus, which requires 
reproduction ad - verbium : 

" I WIN serving with Party II since 1( 3-5-83 as a Sales 
Representative ... Mymain duty was to promote the sales of the 
Company. I used 10% attend the <lelers oiihc Company in South 
Goa and to collect orders for the products of the Company . I used 
10 collectmoney as theprice olhe com nodities. I was reporting 
· lo the MarketingManager.... Iused to go out to the dealers in the 
morning. On my return from our I used to submitmy report of 
the orders and the collection of money Nobody was engaged 
under me. I was the only Sales Representative in South Goa .“ 


12. Now , these Supreme Court rulings have been considered 
by Their Lordships of Our High Court in the case of S. G. 
Pharmaceuticals ( Supra ) and in view of the miller il is 
impossible to suscribe to the submission made by Shri Kantik thai 
the culings relied upon by irim fully support his client s case 
although in the case ors.G. Pharmaceuticals ( Supra ) Their Lordships 
of Our High Court have held that the Medical Representative is 110 
a workman as delined in Sec : 215 ) of the l: D.Act. Thus . l especifully 
following the ratio of the observations in the case of S. G. 
Pharmaceuticals (Supra ) as applicable to the facts of the instant 
case , I hold that Shri Naik who is a Sales Representative pas not a 
workman as defined in Sectiun 2( s ) of the Industrial Disputes Aci 
and hence this Tribunal bras no jurisdiction to decide the dispute 
heiween the parties. 1. therefore ,answer the issues in cordingly and 
pass the following order. 

ORDER 


9. In his cross examination, he has lurilier stated thus: 


llis hereby declared that Party 1- Shrillemant H. Näid is not il 
work031 as defined in Section 2153 ltle Industrial Disputex Act 
and hence the present scierence sounds dismissed will no oriler als 


10 costs. 


inform the Government accordingly . 


**My lastdrawn salary was Rs . 2.3047.p.m. I used to canvasse 
for sale and thereby used to increase the business of the 
Company . ... I was doing the same in all canvassing and 
pronting of sales till I was discharged : Shri Chavan was the 
Marketing manager. I used to have discussions about 
canvassing with theMarketing Manager and there were sales 
meeling, Tor the promotion of sales , 


Sull 
( MADHAVALE ) 

Presiding Onicer. 
Industrial Tribunal. 
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